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<+ Indecent Acts asa: Lésser-Included Offense of Rape -
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e oof Introduetion s indecent act. with L. Accordingly, the trial counsel asked the
o " R T mlhtary Judge to instruct the members on ‘the crime of
In Uruted States v, ngl uthe Army Coun of Mrhtary - indecent acts with another as an altematwe to, or as a lesser-.- :
Review considered whether an, accused may Ibe convrcted of ... mcluded offense of, the charged rape The judge comphed k
committing indecent acts thh another? as. a lesser-mcluded, Pur§uant to hls tnstructtons the, court-marttal ultimately ..
offense of an alleged rape«-" The court cpncluded that, ., convtcted ,ng of commrttmg 1ndecent acts with another in_
although indecent acts with another potentially is a lesser- . vtolatmn of arttcle 134, fmdmg spec1ﬁcally that King wrong-_
included offense of rape, the spegification glleging rape in  fully engaged in consensual sexual intercourse in the presence ‘
King was insufficient to aver a consensual indecent act as a, . of others.”
lesser-included offense. The court also found that the. -
specification failed to provide adequate notice, to the accused'.: k ng appealed. The central 1ssue of thls appeal as framed -
that he would have to defend against the lesser offense of by the Army Court of Military Review, was whether “a’
committing a consensual indecent act. summary allegation of rape in a specification is sufficient to

meet the test of putting the accused on notice by fair
1mplteatton that he must be ‘prepared to defend against

B T B I R e

The Facts in ng ST Consensual sex offenses as well as against rape.”® A
Lo ivi oo -substangial body of statutory.and. decisional law already‘ ,
Klng was charged inter alta w1th raping a' female soldter S e)usted to gutde the court in resolvrng this issue.

Private L.4' The Government used 2 “shOrt -form” speci-
ﬁcauontoallegetherapeoffense, . f e e

. . )
IR RIS

Publtc Formcatton as a Lesser-Included Ol‘fense
According to the court of review, the ev1dence establtshed Lo

" clearly that King and L engaged in consensual group sex. TO estabhsh that an accused commrtted mdecent acts with
Actually, the accused expressly acknowledged during the trial . .. another, as proscribed by article 134, the Government must .
on the merits that he and L had engaged in consensual sexual ‘ pl’DVC
intercourse.” After the accused testified, the-Government’ .=~ - - S '
declared its intention to seek King’s cOnvu:tlon under an "‘ ; (1) That the accused c0mm1tted a certaln
alternative theory—that he had committed a consensual R wrongful act w1th acertam person;? ‘

ER TR RIS AR

120 M.J. 901 (A.CMR. 1989). "

2See Uniform Code of M1].tlary Iusuce an. 134 10 U S C. § 934 (1988) [heremafter UCMJ] .\'ee aLro Manual for Courls-Mamal Umted Slates 1984 Pan Iv, para,
90 [hereinafter MCM, 1984]. " **

3See UCMYJ an. 120; see also MCM, 1984, Pant IV, para. 45.

*King,29 M.J. a1 901. e

5Id. a1 902. The generic “short-form” rape specification reads as follows: “In that the (personal jurisdiction data), did, (at/on board—
location) (s'nhject-matter jurisdiction data, if required), on or about _ _19__rmape_ "MCM 1984 PartIV  pana. 45](1)

T B S RO VRN O ISP A AR TR S

§King, 29 M. at 903.

TThe specification of which the accused was convicled stated, in part, that the accused ;'wrongfully committed an mdecent act with Private El [L] by engaging in
group sex with members of 1ower enlisted grades” in violation of article 134. Id. at 901. Tn the context of the military judge's instructions, the court-martial clearly
convicted the accused of engaging in consensual sexual intercourse with Private L in the presence of others. See id. at 903.

8ld. : : et .. o

B B L L S SPC U I ER A BN . i B . IR : f
9The “wcttm" of an mdecent act offense need not be a woman See eg. Umted States v. Annal 32 C MR. 427 (C M A. 1963); United States v, Holland, 31
C.M.R. 30 (C.M.A. 1961). Moreover, indecent acts under article 134 need not involve another person. See, e. 2. 'United States v. ‘Sanchez, 29 CMR. 32 (CM.A.

1960) (chicken); United States v. Mabie, 24 M.J. 711 (A.CM.R. 1987) (corpse).
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+ example, the ‘Air Force Court: of Military Review concluded
that the accused committed an indecent act by engaging in
.consensual ‘theavy petting” with a sixteen-year-old girl.1# The
court observed that, although petting is not necessarily
mdecent. in th mstam case the attendant circumstances

(2) That the act was indecénti1®and:; <" |

(3) That, under the circumstances, the .
conduct of the accused was . . [prejudicial .
to] good order and dlSClpllnc in the armed,

forces or was of a nature to bring discredit B ‘rendered the accused’s conduct indecent within the meaning

upon the armed forces.!! of article 134.19
Military | decrsn?‘nal Taw' prov{des that’ physrcal ‘tolching is* More specifically, military'tasé law holds that consensual
not 2 ﬁéééssar)’w elefent ‘of ‘the’ of fefise ‘of mdecent acts,”  sexual intercourse constitutes an indecent act when performed

althiough some’ parﬁciphnon by ‘anothér pe{‘soh is’ essennal '2 ' inthe ‘presené‘e ‘of ‘Others.20- In United States . Brundidge?!
Unlike the ‘more aggravated ‘offenses’ of takink indecent’” . the Army Court’of ‘Militiry Review foiind that sexual inter-"
hbérues with a child!? and mdeceni bssaul’t 14 jhdetent’ acté cobirsé'ifi threé-person bafracks room was public-and -
with anothér isa general intent crime- it des Hot req utre thai””  therefore indecefit—when nonparticipants easily ‘could have ©
the Perpetrator ehtertam ahy particular meiis 3ed as ‘a - seen’ ‘the' dct and were awate that it'was’ happemng, ‘even -
precondition to liabilicy.15 ' b

though théir immmediate views of the act’ may*have beén - i
blocked.2? ‘In " United States v. ?Berry® the’ ‘Couri' of Military'
he case law also demonstrates clearly that even consensual Appeals rhlct:w1se concluded that the accused's knowing A

acts may be mdecent 16 In’ Umted tgtés lv Waodard 1 for : paruclpabon in- consensual fornication in a hotel " room ‘while- 1"
LD \_lf RN I & EEA O SThe “.‘hr o E f ri i TR I by w’: [[" 1 ST

A HAILENEd L TR AT Ayl [N VLI

FIBEETER T B NN St bl Leeros e “’"“H\ e

Hrk‘r"' IO sl s "'f:[ln”ulﬂ Pool <y suan
10The Manual explams that ***[ilndecent’ signifies that {orm of unmo;alny relapng to sexual impurity which is not only grossly vulgar, obscene, and repugnant to
common propncty, Put [also] tends to excuc lusl md dfpmve |he morals “?[h respecl to sexual relations.” MCM, 1984 Part Iv, p‘am 90c

LSRN M TR £ 920 g [ AR

142 Pan v, | para. 90b."The final eléinent Teflécts the ‘teqhirements of proof for all article 134 offenses charged under the first and second clauses of that article.
The first clause of article 134 addresses conduct that is prejudicial to:good order and discipline in the Armed Forces. As the Manual for Court-Martial indicates,
not every irregular, mischievous or improper act is a court-martial offense. See id., Pant IV, para. 60c(2)(c) ‘Rather, the conduct must | be chrecdy and palpably 0
prejudicial to good order and discipline to constitute a violation of the first clause of article 134. United States v. Sendinsky, 34 CMR. 343, 345 (& MA. 1964) ’
(citing United States v. Holiday, 16 C.M. R. 28 (CM.A. 1954)). The second clause of article 134 addresses service-discrediting conducét.! To' violate this dlause, dn 1
accused's eonduct must tend 16 bring ihe'sérvice ifito disrepuite’or tend to lower the service in public esteem. MCM, 1984, Pan IV, para. 60¢(3); see also United
States v. Kirksey, 20 C.M.R. 272 (CM.A. 1955). For a general discussion of the theories’ of prosecution ymder article. 134, see }UQGSA Practice Nol.e Mu:mg

Theories Under the General Amc{e, The Army Luwxer, May 1990 at 66. T Heeeavnny ni

12Unkied States v. 'nmas 25 M. 75 (CM ‘A 1937) United Stases v: Mumy-t:mo 2er3 '184 eA &Mk msi it :
SR s g o g tansaes Lo Yo el ol s i oo
13See UCMIJ an. 134; MCM, 1984, Pant IV, para. 87; see also United States v. Payne, 41 CM.R. 188. ((2 M.A. 1970) (accused eommmcd 'mdecem act wu:h achild-
by pulling down the child's underwear,and placmg his hands Jetween her legs); United States v, Brown, 13 C. M.R. 10 (CM. A.1953) (accuscd committed mdecem .
liberties with two children by wﬂlfully exposin }us pcms 10 |.hem) See generally TJﬁGSA Pmcuce Nor.c Duplaymg Nanpornogmphxc Phatographs to a Child
Can Consiitute Taking Indecent Liberties, The Ay Ldwyer, AGE. 1989, a1 40 . B ER
14See UCMI ant. 134; see also MCM, 1984, Part IV, para. 63; United States v. Wilson, 13 M.1. 247 (C.M.A. 1982 ) (nccused committed indecent assault by
engaging in nonconsensual, forcible “foreplay” with the victim before beginning sexual intercourse). SOV -

15See United States v . Brundidge, 17 M. J. 586 (A.CM.R. 1983); United States v. Anderson, 10 M. J. 536 (A.C.M.R. 1980); United Stau:s v. Jackson 31 C. MR
738,741 (A.F.B.R. 1962).

BUATEE TR O S SN I TR T NSRS TN R N (310 SR S SR Rt LU DL RITEREE, LR B S s AN B il T T SRR T B ST IS T TR IPE I SR
1652 Uited States v. Careiro, 14 M1, 954, 958-59 (A G MR’ 1082); Unied $iates v Tohnson, 4 M. 770, 471 (ACMR.1978Y; see also Unied Siatés' v.
Thacker, 37 CMR. 28 (CM.A. 1966 ). Rt

N o G s Coaeey
PN TRE S I8 11 S SR R TAS LA S S N PET SRS SRV

1723 M.1. 514 (A.F.C.M.R. 1986 }, vacated on other grounds, 24 M.1. 514 (A.F.CM.R. 1987).

18Woodard, 23 M.J. at 516; see also United States v. Moore, 33 CM.R. 667, 670 (C.G.B.R. 1963) (consensual homosexual acts can constitute mdecent acls wn.h
lﬂO!th) Soip N e 1 - ) . A ’ b
el el FLU R i red ’\ NI Pl s

({ — < ‘.; ._17._‘ 4; AR “ . [Pt )
19Woodard, 23 M.J. at 516—1‘9 ‘The court po1lntcd1y ob‘serv that “Miss 4" the young woman with whom the accused comtnuted the offensc ‘was baby-mung for

a friend when the accused approached her, that / was barely past the age of consent and the accused was twelve years her senior, and that the nccused was mamed, .
to another woman. See id. at 514. o

B u:i&:: bsvﬁiéir’n(nr:‘ %
perens gt

Al

L el et b

2117 M.J. 586 (A.C.M.R. 1983).

/4. at 587, see also United States v. Scoby, 5 M.J. 160, 164-65 (C.M.A. 1978) (fellatio in a “semiprivate” living area in the immediate vicinity of several others '
whp marg( have been asleep was performed ina plbhc place). ,Umxed Siates v, Linnear, 16 M.J. 628 (A.F.C.MR. 1983) (fellauo ocwrred ina pubhc ?lace when n L
was pé ormed m a snack barbehmd a cIosed screen-door whiIc bysmnders wmted"_ tsxde for the smck bar to open) ' X

syl oo w:"-r"? " o

."‘f, st [P DL B B ‘i‘ I I e RIS [l SR A

2320 CM.R. 325 (C.M.A. 1956).
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another couple was present constituted a violation of article
13424 The court stressed that it found the accused’s behavior -

no less discrediting because the other persons present had
been engaged in similar ‘conduct.25 : Conversely, the Navy-
Marine Corps Court of Military Review coricluded in United
States v. Carr?s that consensual sexual intercourse was not
“open and motorious,” and, therefore, did ‘not violate article
134, when the act occurred at night in'a closed area of a public
beach, the accused and his partner ‘were obscured panially by
a tent, and they plamly mtended not to be seertz7

The comm1ss1on of mdecent acts w1th another has been
recognized Judlcla]ly asa lesser-mcluded offense of several
aggravated sex crimes. In Umted States V. Anderson 28 for
example, the Army Court of Military Review found the
accused’s commission of indecent acts to.be a. lesser-included

offense of attempted rape.?? In United States v. Hunt3° ithe Air.
Force Court of Military Review observed that commission of.

indecent acts ;with another.could be a lcsser-mcluded offense

of forcible sodomy3} and of attempted forcible sodomy.32

Similarly, in United States v. Carter?® the Army Board of
Review affirmed an accused’s conviction for indecent actsas
a lesser-included offense of indecent assault

Slgmﬁcantly, m cases mvolvmg charges ‘of aggravated '

nonconsensual sex crimes, the indecent acts that the’ appellate
courts and boards idenufied as lesser-mcluded offenses were
likewise nonconsensual.” The various serv1ces courts and
boards of review have been much less sangume in f1nd1ng
consensual indecent acts to be lesser-included offenses of
aggravated nonconsensual sex cnmes such as rape.’ ‘In United

Smtes v. Watts34 the Navy Manne Corps Court of Mxlitary‘

%idw3g0.

B, i . oGt [RER S SR

228 MJ. 661 (NMCMR. 1989). *
714, at 665-66.

210 M.J. 536 (A.C.MR. 1980).

298¢ UCMI art 80.

305 M.J. 804 (A.F.C.M.R. 1978).

31See UCMJ art. 125; MCM, 1984, Pant IV, para. 51.

3285¢¢ UCMYJ ar. 80.

3339 CMR 764 (A.BR. 1968) R TR AR IRE SU PR (A

3419 M.J. 703 NM.CMR. 1984)

351d. at 705; accord United States v. Ambalada, 1 M.J. 1132, 1137 (N.CMR. 1977).

Review ruled that an accused’s consensual indecent act with
another is not a lesser-included offense of the offense of
rape—at least 'when the Government employs a ‘‘short-form”
specification to:allege the rape35 The ‘Air Force Board of
Review and the Army Board of Rev1ew reached sumlax con-
clusions.26 - » oo

. e

This differentiation between ¢onsenstal and nonconsensual
indecent aCts when the indecent acts ‘are alléged to be lesser-
included offenses of nonconisensual sex offenses is founded
upon the gravamens ‘of ‘these separate classes of crimes. As
Chief Judge Everett explained in United States v. Hickson,¥

Now—both in military law and in many
states—there exists a hierarchy of sex’ *
“"'offenses. At the top is rape—intercourse -
"’ ‘against'the will of the victim—for which the -
“punishment 'of up to life imprisonment s
' often prov1ded Where intercourse is absent
but illicit sexual activity 'and 'force are
"' present, a lesser crime has been committed, Y
such as assault with intent to rape or inde- '
cent assault; but even for such offenses the
penalty is quite severe. Where force is
absent but illicit intercoursé remains, a dif-
ferent crime—such as carnal knowledge
“adultery, bigamous cohabitation, or “open‘ o
i and notonous" fomlcatlon—'has been com-

ch ”“'sexual conduct as cnmmal ®

36See United States v. Bums, 25 CM.R. 791, 794-95 (A.F.B.R. 1957); United States v. Nicholson, 22 CMR. 402, 405 (ABR. 1956). But cf. United States v.
Cheatham, 18 M.J. 721, 721-22 (A.F.C.M.R. 1984) (holding that a nonconsensual indecent act is a lesser-included offense of rape, even when the rape is pleaded m

a “short-form™ specification).

722 MJ. 146 (CM.A. 1986).: - R I T LTINS E PRI EI ST YUY DR ISR

38]d. at 154-55 (footnotes and citations omitted).: - .. i oo
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“““““ ' The Chief ] udge further explamed that, i 1w

rt_'l' - :g .

. N TR I RN
Lol ttlt.,;‘ié“‘

-+ {b)ecause force is mlssmg [m consensual . -

1 ivircSexual offéenses] but another:aggravating . -

-~ r 1+'factor is: present, siuch offenses ‘are not
lesser-included in rape, “unless the added . -
circumstance or element is one which is

.« . necessarily encompassed within.the specifiz . . .-
- cation under which the accused is arraigned,

», .. considering the form and language of the i, ga f.
. specification, and considering the circum- . | .. .

stances relied upon by;the government to
make out its case.”?

The Navy Court of Mlhtary Revxew expressed srmtlar reason-
ing several years earlier0 when it wrote that consensual
sexual offenses. such as “formcauon[,] are offenses against
the morals of socrety rather than the person of one of the
participants, They do not mvolve -an element of assault, such
as is 1mphc1t in, the ;hemous crime of, rape and the .offenses
commonly recogmzed as lesser-mcluded in a charge of
rape.”4! .

considered whether ng could be convtcted of; consensual
indecent acts as a. lesser-mcluded offense of a rape alleged in
the “short-form” specrflcauon., The courts decision essen-
tially turned on the adequacy of the rape. specrﬁcatlon to
allege all the elements of an indecent act with another and to
alert the accused that he had to defend against the lesser-
included offense of a consensual indecent act.

The seminal military case addressing the adequacy of
specifications is United States v. Sell.42 In Sell, the Court of

39]d. at 154 n.11 (quoting Burns, 25 CM.R. at 794) (citation omitted).
40See generally Ambalada, | M.J. at 1132.

4114 at 1137.

4211 CMR. 202 (C.M.A. 1953).

43/d. 81 206.

4442 CM.R. 656 (A.CM.R. 1970).

Mrhlary Appéals announced the followmg three-part test for -
assessmg theadequacy ofaspecﬂicauon R R
~Thetruetest of an md1ctment 1s not whether vl
~.n04 it could have been ‘made more definite-and . i ¢
... certain, but whether it contains the elements .- ;. .7
i1 .of the offense intended to be charged, and:. .
o1« . sufficiently apprises the defendant of what ... -
v  he {or she]-must be prepared to meet; and, in- + -

case any.other proceedings are taken against. ;. - -

him [or her] for a similar offense, whether _

. ' the record shows with accuracy to-what” "
}iio ' extent he [or she] 'may plead a former»‘f‘ WL
A acqurtta] or conviction.43 SRR

e P N L FR RRLE W “‘,““ G

""The mlhtary courts haVe 1nterpreted the first component of
the Sell test as requiring the' Government to allege all the'
elements 'of an’ offense, either directly or by fair unphcauon
In United States v. Brown 4 for iristance, the ‘Army Court of -
Mrhtary Review determined that the terms *Patton Enlisted
Men's Club” and “Mainz Officers’ and ‘Civilians’ Open’
Mess” by ‘fair implication alleged a building ‘or ‘structure for
purposes of housebreaking45 In United States v: Knight,% on
the other hand, the Court of Mxhtary Appeals declded that the
words “burglanously enter,” whén used in a burglary47
specrflcauon, did not allege by fair 1mp11cat10n that the
accused’s misconduct included a “breakmg and entermg as 1s
requued for that offense,® .

Tk L

*:;'1 Vi i

Addressmg the first component of the. SeIl test 49 the ng”'
court noted that for the accused’s consensual fomxcatlon 0,
violate article 134 as an indecent act, the Govérnment would”
have to allege some “added circumstance™in the specification -
and would have to prove it beyond a reasonable doubt.5¢ This.
added circumstance must demonstrate that the accused’s
otherwise innocent conduct was prejudicial to good order and-
discipline or was service-discrediting. . ,

43See UCMJ art. 130; MCM, 1984, Part IV, para. 565(1), c(4). See generally TIAGSA Practice Note, Housebreaking Includes More Than Breaking Into a House,

The Ammy Lawyer, Apr. 1989, at 56.
4615 M.J. 202 (CM.A. 1983).

47See UCM.T an. 129 MCM, 1984, Part 1V, pam 55

A R S NI

VR

“See MCM, l984 Part IV para. '55b(1), c(2)-(3). See generally ’I‘JAGSA Practtce Nole Burglary and lhe Reqturzmenr fora Breala.ng The Army anyer, .Ta.n

1990, at 32.

ERETR Ty

49See generally MCM, 1984, Rule for Courts-Martial 307(c)(3) [hercinafter R.C.M.); id. discussion (G)(i) (adopting the first component of the Sell test) [ .. ! LT7F

50Surprisingly, the court in King neither cited Sell specifically, nor expressly applied the components of the Sell test. | ' CnoeaomEgn o RS Y
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In King, the sole added circumstance was that the accused’s | | .
fornication occurred in the presence of others.5!" The courtin: !
King, however, correctly found that the Government neither -
directly, ‘nor by fair implication,alleged this added circum- |-
stance in' the specification. : Accordingly, the spec:ﬁcation

failed to meet the ﬁrst reqmremem of the Sell test..
The Court of Mlnary Appeals has mterpreted nnd apphed

i y

the second component of the Sel/ test—that a specification. -

must notify the accused of the offenses against which he or
she must defend2—in several significant decisions. In United
States v. Curtiss,53 for example, the court concluded that a
specification alleging that the accused wrongfully appro-

priateds4 “personal ‘property” ‘belonging ‘to"a Marine Corps”
facility provided the accused with' mSufficnent nouee of the res o

of theallegedoffenseSS S et

P
Ty

The court in King essenually concluded that: the short-:;.

form" rape specification failed to satisfy the second -

component of the Sell test, holding that it did not notify the -
accused that:his consensual indecent act was ‘a potential .
lesser-included offense.56 *Noting that “force’ is-essential 1o .

finding rape,” the court observed that, because “force is not'~"

present in consensual sexual offenses, those offenses are
simply- not present [as lesser-included offenses]:.in a
speaﬁcauon that alleges only that an accused did rape X. 7

The court’s conclusion that the specificatioh failed to ‘pro- ;-

N

vide adequate ‘notice is bolstered by the statutory ‘test. for: -
determining whether a particular crime ‘is a lesser-inclided -

- offense under military law. Article 79 of the Uniform Code of
Military Justice (UCMYJ) provides that “[a]ln accused may be

found guilty of an offense necessarily included. in the offense . -
charged or.of an attempt fo commit either the offense charged
or an offense necessarily included thergin.”8 ; Over thirty-five . -.

years.ago, in United States .v. Duggan? the Court.of Military -

Appeals divined the congressional intent underlying. article - .
79, stating that “[w]hen both offenses are substantially. the i

same kind so that [the]. accused is fairly, apprised of. the
charges he [or she] must meet and the specification. alleges
fairly, and the proof raises reasonably, all elements, of both
crimes, .. . . they stand in the relanonshlp of greater and lesser .
offenses "6 ITINIEE e iy

More recemly.‘in Um'red State.s',v.‘Balcer,ﬁ1 the cour; estab-- ...
lished a two-part test for determining whether two crimes,.
stand in relationship to each other as greater and lesser
offenses. The court wrote, * Do

Assuming both offenses arise out of one
+ o transaction, -one offense may be a lesser~ . ...,
. included ‘offense of another offense in two, .
- .. situations: - First, where one offense contains -
... only elements of, but not all the elements of .- o
. the other offense; second, where ane qffense‘ ﬁ,»:, i

<"1, contains different.elements as a matter of . . .. -,
law from the other offense, but these dif- ... ... ...

ferent elements are fairly embraced in the
o factual allegations of the other:offense-as ...\ ,
S estabhshed by ev1dence mxroduced atrial$? ;.1
! A e o ‘; b
As ng demousu'ates. *cOnsensual mdecent act faxls as a.
lesser-included offense of rape under both prongs of the Baker
test when the rape is alleged in"a “short-form™ specification.-

e, I
N N A I T DU

S1The :pecxﬁcanon nlleged that the accused was & noncommusxoned officer aind his | pa.rmer Was a pnvate. Nevertheless, the cotirt concluded thar; becanse' lhe
Govemment had alleged no abuse of the superior-subordinate relationship in the specification, the difference in military status “was not'a ‘possible’ eleméiit 1 °
sustain a conviction under article 134.” King, 29 MJ. st 903 (citing United Smes v. Srmxh 7 MJ 842 (A CM.R 1979)) see also MCM 1984 Pan Iv, para 83.

See generally United States v, Mayfield, 21 M.J. 418 (C.M.A. 1986).

528ee generailly R.C.M. 307(c)(3); id. discussion (G)(iii) (adopting the second component of the Sell lesls.‘ N

5342 CMR. 4 (CM.A. 1970).

5‘S¢¢ UCMJ ant. 121(1)(2). MCM 1984, Part IV, para. 46b(2), c(2).

i
whive et e, [ R I WP N G20

PE b e B AR

”Cums:. 42 C.M.R lt 5. Bul see Umled States v, Alcaman 40 C.M R. 84 (C.M.A 1969) (holdmg that a lpeclficaum l.l]egmg the I.hefl of “foodsmffs" I.o be

sufficiently definite to identify the property purportedly taken), ,

B R I I T !ﬁ:x,’j

56 Obviously, the first and second components of the Sell test are interrelated. Notice 10 an accused generally is inadequate whenever a :pec:.ﬁcaum fails to a.llege

all the elements of proof
ﬂKing.‘29 MJ'awoz R
”See aLw UCMI art 51(c)(3)

15 CM..R.B%(C.M A 1954).

L R oo g

eV N L b e e i Yoo B l.»
60]d. at 399-400. The Air Force Court of Military Review likewise announced that “[a]n included offense exists when the specification, expressly or by fair
implication, puts an accused on notice that he [or she] must defend against the included offense as well as the offense speuﬁc-ully charged.” Unpited States v.

Dorion, 17 M.J. 1064, 1065 (A.F.C.M.R. 1984).

6114 M.J. 361 (C.MA 1983) RN ,i TS R PSR

621d. at 368; see also Uml.ed Stnn:s v. Zubko. 18 M I 378 (C.M A 1984), Umted Smes v. DxBello. l7 M.I 77 (. MA’ 198’3)
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The First’ prong of Baker remams unsatisfied becatise all " its intent to proceed on the rape charge with the understanding 1

indetent acts offenses require as an element of proof evidence - : that:public fornication was’a possible lesser-included offense; ;. -

that *the ¢t was Indecent.”63: “Indecent,” as used in.this. the defense could have made an appropriate motion to, the,
context, "srgmf‘ 1€s that formi' of .immorality relating to sexual . - - mrlrtary judge or sought other relief56 . The Government i

1mpur1ty wmch rs ‘not'only ‘grossly: vulgar, obscene,.and; . however, did. not reveal:its intent to proceed on the lesser..;. —

repugnant 'fo'common propricty, but [also) tends to excite lust .~ offense until the accused effectively confessed to that offense -

and deprave the ‘morals with respect to'sexual relations.”64 . . before the court-martial and the military judge. The preju-

When a consensual indecent act such as public fornication is * ~  dicial effect of the accused’s fallure 1o receive adequate notice |

in isue, the'indecency must be established by proof-of an - was undemable R PR ST ¥ DY e e
element that!is not expressed diréctly in a “short-form” rape :» e e e T e, el
specification. Specifically, the *“short-form™ specification. i-. S SRRIE ‘ ey
does not aver, either directly or by fair implication, that the s Avordmg the Problems meg u_ X
intercourse occurred in the presence of others.S iBecause a coy B na ik vt

bare allegation of rape does not contain all the elements fora! The key to avordrng the problems the Army court addressed
consensual indecent act, the'latter ‘crime is not'a lesser- ::  in ng lies in ‘thoughtful and comprehensive preparanon. ‘
included offense of rape under the first prong of the Baker.i.: From the earliest stages of preparing the Government's case, , ;,
test. the trial counsel must examine the evidence cnucally and

S NP S TERETTE OISR TAR B IR UREIL I ' must anticipate ;whether proving lack: of .consent for rape, or;

Public fomrcanon alsd fail$ as & lesser-mcluded offense other aggravated sex offenses, will be: ;problematic. - Diffi- .-

under the second prong of the Baker test. The element of culties of this sort almost invariably are foresecable before the,.

indecency requlsn.e to the crimé of indecent acts with another trial begins.- Only rarely:should a well-prepared trial counsel -
is not embraced’fairly in a'“short-form” rape specification. be tripped up at the court-martial by an unanuerpated dif- ..
Indeed, a “short-form” rape specification actually fails to ﬁcultymprovmg lack ofconsent. . . . .ot = ;
allege any circumstance that would render the accused s Coo A SR IFERPY
consensual sexual conduct indecent. sl e Whenﬁthe lna.l counsel rdenufres a potenual drffrculty in-,.
s b iy R wt macg 0o proving a lack of consent, he or she can respond in one of two . .-
In King, the lack of fair notice in:the specrﬁcauon was ways. One option is to modify the “short-form” rape
exacerbated by thé timing of the Government’s request to specifications? so that it fairly embraces, all the elements of a
prosecute the accused for committing a consensual indecent consensual -indecent acts offense.$8 . For example, the mal
act. Had the Govemment lnformed the accused before trial of counsel could amend the specrﬁcanon lq allege expressly that :

ARSI REEE I NS EHE i ’ . OIS

ke

NS ©oi v P

63MCM, 1984, Part IV, para. 90b(2).

64[d., Part IV, para..90c. .Arguably, this requuemem for mdecency is not ;ubsumed. wnhm l.he elemenls of proof for rape under mxhtary law Under mlhmry law o
theessenualelementsofrapeare Yo SRITTTIN RS ‘ o R , ‘ !
PR DT A

(a) Thal l.he aocused commned m uct of sexual intercourse wrl.h a eenam‘ female.‘

(b) That the fernale was not the accused’s wife; andﬁl”,, (o

. Y eds by R T P R SO BTSN SO O PR T T o
AR VARSI R IO | R B S M) B SHIEER § A T S TR I A R L I ST T A I

(c) That the act of sexual intercourse was done by force and without consent.

Id., Part IV, para. 45b(1). »
T e WD L BT T R S AT e
Although the elements for rape do not allege exphenly that the accused rapist's conduct is “indecent,” at least one court has concuded that when the Govemnment
charges an accused with rape; it indirectly alleges an “element of indecency. Sée United States v. Cheatham, 18 M.J. 721 (A.EC. MR. 1981) (nonconsensun.l
indecent acts with another is a lesser-included offense of rape, even when rape is alleged in a “short-form" speuﬁcanon) SRR R AR R

! ’”"i"‘ T I

66Had the Government made this motion, however, the defense counsel probably would have responded that, because consensual indecent acts is not a lesser-

included offense of rape, amendmg the rape specification to accommodate the Government would be a major change to the charges. See RCM. 603(a). A’ military ' ©

judge may not permit a major change after arraignment over a defense objection. R.C.M. 603(c). The defense counsel also could contend that modifying the rape

specification so that it would embrace the elements of consensual indecent acts would create a duplicitous specification in viclation of R.C.M. 307(c)(4): The".

defense counsel then could argue that the separate charge of indecent acts would have to be preferred. See generally R.C.M. 307; United States v. Nicholson, 1

MJ. 616 (A.C.M.R. 1975). Assuming, arguendo, that the judge found that the Government's request to modify the rape specification did not-constitute a major !

change. the defense snll could move for a hrll of pamculars r.f nppropnate R C M 906(b)(6)
- . e ; R S TRTTIND T TCR L S RIS M ¢ SR BT

€7For | purposes of this dmcussron I.he author assumies that the accused is' charged wnh rape. The same concems, however npply W any nonconsensual sex-crimes -

alleged as a greater offense. See generally supra notes 34-41 and accompanying text. ; g AR AU ENIRE: -

68See generally United States v. Little, 44 CM.R. 833 (A.F.C.M.R. 1971) (language in an aggravated assault specification alleging that the accused threatenéd the ;!
victim, although extraneous to the assaull charge, was su.fﬁerenl 1o al.lege the neeessary elements of the lesser-mcluded offense of communicating a threat).

< Y . . .y ' ¥ o
[ R . 1 . ot i ! 1 ° AR ) B
. e . T SR T
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“the intercourse was indecent because it occurred in the
-"-presence of others. Thus amended the specrflcauon could

: 'l'ead aS fO“OWS' I o oo W

SR InthatanateFxrstClassJohnD Doe US

Army, did, at Fort Blank, Missouri, on or
about 9 June 1992, knowingly and willfully

" in the presence of others, rape Ann-A.
Jones.$?

This specification alleges the added circumstances that
would render consensual intercourse indecent within the

:meaning -of article 134. Nevertheless, several potenual

‘ problems with this approach are apparent

- cent™
-another.”® Significantly, the sample specification for indecent
acts includes the allegation that the accused “wrongfully com-

Frrst, the specrﬁcauon arguably is duphcrtous 10 It essen-

L »ually alleges two:separate offenses in a single specification.
.Admittedly, in this case a defense counsel probably would

profit little by moving to sever,”! but'even so, trial counsel
should avoid duplrcrtous pleadmg. absent ovemdmg pract1cal
reasons.”2

Second, the defense could argue crediblj/ that ‘t‘he rnodiﬁed

.. rape specification still -fails to allege all the elements of a
~consensual indecent act. . For example, the specification does

not allege expressly that the accused’s conduct was “inde-
—the second element of proof for indecent acts with

. mitfted) an indecent act ... ..”7 Further enlarging the rape

~‘specification, however, to include this‘or similar language
would make the allegation unwieldy and would exacerbate the
duplrcrty problem noted above 75 ~

Thxrd enlargmg the rape specnfrcauon 1o embrace a
- consensual indecent act may ‘create difficulties:when findings
.- are entered. If the fact-finder is convinced that the accused is
.. guilty of rape, the additional language in the rape specifi-
-..cation could be excepted easily.’¢ . ‘The fact-finder, however,
could determine that the accused should be convicted of
committing a consensual indecent act. It then would have to
‘~resort to complicated ;procedures for excepting and substi-
::-tuting language. In a trial by members, the military judge
-would have to explain the exception and substitution
~iprocedures to the court-martial ‘and ensure that they are under-
»:st0od.”? In.either case, a real possrblllty éxists that prejudrcral
.errors could result."

Fmally. any approach to pleadmg that mvolves a departure
from the form specifications must be viewed with great
caution. Almost invariably, the form specification is a proven

zimethod for alleging criminal misconduct.? Although devia-

; tions from: the form specification are not prejudicial per se,t0

i any variation from a form specification risks prejudicial.error,
~even if the defense counsel does not:object to it at trial 5!

e The trial counsel 'S other recourse——and the bener ap-
. proach—is to charge rape and consensnal indecent acts alter-

65"l'l'ns specrﬁcanon is a modrﬁeauon of the standard “short-form” ‘ape specification found at MCM, 1984 Pan 1V, para 45f(1). The italicized language has been

added to the “short-form™ rape specrﬁcauon expressly 10 allege the added circumstance lhat rendered lhe consensual intercourse indecent.

e

7°S¢¢ generally R.C M. 307(c)(4).

y 7ls¢e generally Umled States v. Hmu 27 MJ 818 (A. C M.R. 1988).

[FIRE

Tipeor

: nSee generally Unrl.ed Slales v. Poole 24 MJ 539 (A C.MR 1987) affd, 26 MJ. 272 (C.M A. 1988) (upholdlng the Govemment s use of so-mlled mega-

ifications” in bad check cases); Henry R. chhmond Bad Check Cases: A Primer for Trial and Defme Coun.rel The Army Lawyer, Jan. 1990, at3,5 (“[f]or

T3MCM, 1984, Part IV, para. 90b(2).

74/d, Part IV, para. 90f (emphasis added).

) reasons of efﬁcrency. trial counsel often charge check offenses by usmg mega-specrﬁcanons"’)

75The modified rape specification also fails to allege “that, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in
the armed forces or was of a nature to bring discredit upon the ammed forces.”  The quoted language alleges the third and final element of proof for indecent acts,
see MCM, 1984, Pan IV, para. 905(3), and is required for all offenses tried under the first two clauses of article 134. See supra note 11. The failure to include this
language in the rape specification, however, would not preclude the accused's conviction for a fesser-included offense under ‘article 134. See 'United States v.
Mayo, 12 M.J. 286, 293 (C.M.A. 1982); United States v. Herndon, 4 C.M.R. 53 (C.M.A. 1952); United States.v. Marker, 3 CMR. 127 (CM.A. 1952); see also
United States v. Long, 6 CM.R. 60 (C.M.A. 1952); United States v. O'Neal, 26 CM.R. 924, 928 (C G B R 1958)

76See generally United States v. Cimoli, 10 M.J. 516 (A.F.C.M.R. 1980) (additional language in a spcmﬁcauon allegmg wrongful use of manjuana can be ueated
as surplusage).

T See generally United States v. London, 15 CM.R. 90 (C.M.A. 1954); Dep't of Army, Pam. 27-9, Mr].ltary Judges Benchbook para. 2 30 at 2 36.1 (C3 15 Feb
1989).

78See generally United States v. Rickens, 1 M.J. 78 (C.MLA. 1975).

79See generally United States v, Vidal, 23 M.J. 319, 324 (C.M.A. 1987) (standard form lpecxﬁmuon was sufﬁcrem 0 allege that lhe accused mped lhe victim
either as a perpetrator or as an abettor). .

80See, e.g., United States v. Bryant, 28 M.J. 504 (A.C.M.R. 1989); United States v. Simpson, 25 M.J. 865 (A.CMR. 1988).

81See, e.g., Knight, 15 M.1. 202 (CM.A. 1983).
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snatively.#2 . Military . Jaw long. hasirecognized that i'[iJncon-
;fS1st.ency.m allegations. .- ! »is-permissible. to! allow. for,contin-
~-igencies .of proof.”’$3;;Perhaps. the most.common example of
alternative charging involves 2 prosé¢cution for. the distribytion
of a purported controlled substance that later is found to be a
« harmless substitirte.?41.If the accused knew theisubstanice was
« ;harniless,but iritendéd 10 obtain payment: for: the.purported
»i drugs by misleading .the purchaser, he ¢r shé is guilty. of
--ilarceny by false pretenses.?? On the other hand, if the accused
. mistakenly :believed that the substance he or she was selling
\-»was anillegal drug, the:accused:is guilty:of attempted distri-
01 bution -of a-controlled substance.36 | Although:these charges are
-t'inconsistent—and theiaccused thereforeicould not be.con-
~uvicted of ibothof them?®7=-the ‘Government, may allege. both
: ~offenses ‘because of exigencies of proof. Other examples of
-vinconsistent offenses ithat maybe charged alternatively are
i.iwrongful appropriation-iof a:rental car ;and:dishonorably: fail-
ing to pay a just debt incurred after the deadline for returning
the car 88 and larceny and receiving stolen property when the
+:Government is unsure whether the accused stole or.received

i 'ﬂ]cp‘ropcr[y in questldﬂl”' sacitnadl ,*‘lh':."‘ v o eorl

REY S ONTI A I EAPE DR T PR I VRS BT e OO LU BT oY) ST S T O T SRRl
Concemmg SEX! offenses the Court of M:lnary :Appeals has
e recognized 'that rape (a nonconsensual offense)’and:-adultery (a
.1.consensual -offense)?® may bepleaded in the’alternative, even
though they are’ matually-inconsistent:91 . Similarly, ‘the .court
has allowed the Government to allege alternatively the
-ginconsistent offenses of fraternization (a consensual offénse)?2
-i.and indecent assault {4 nonconsensual 'offense).93 This
precedent should permit the Government to advance alter-
native allegations of rape and consensual indecent acts,

sysbi e o e '“vr"i' S

E LRI N

Using alternatlve charges also avoids the drawbacks
associated with expanding the “short-form” rape specification
to embrace consensual indecent acts. Alternate charging
cannot violate the rule against dupllcxtous specifications
because the' separate rape and- mdecent acts speciflcauons each

*Uillege 2 ‘Single offefise. "Moreover, the ‘two speclfxcatlons'
allege every element of both offenses directly, thereby =

assuring compliance with the first part of the Sell test.

' ‘ 1

rn:.w;’ b ot Doy (e ned ot rr.l)‘.“f‘lf sl

i “See ez, Uﬁned Sulcgv Wﬂhams IMI. 555 (ACM’R 1977)
855ee UCMJ art. 121(s)(1); MCM, 1984 Pnn IV para 46c(1)(e) ’
86See UCMT ant 80, C U R e e

,ATUnited States v, Cantwright, 13 ML 174 (CMA 1982),

" 88 United States . Hale, 28 MJ. 310 (cMA 1989). T
89See Cartwright, 13 M J, at 175.

. 30See UCMI art 134 MCM, 1984, Part IV, para, 62.
1 United States v. Hickson, 22 M.J 146, 155 (CM.A. 1986)
925ee UCMYJ an. 134; MCM, 1984, Part IV, para. 83, ;, «

93United States v. Mayfield, 21 M.J. 418, 421 (C.M.A. 1986).

RERIEE

510

Vgt

TR D

..1Actually, because the Government-would use:the form
..:specifications for rape and for indecent acts|with another, this
approach should comply with all of Sell's requirements.
Finally, using alternative charges and spec1ﬁcatlons eliminates
the need for complicated .findings by exceptions and sub-
stitutions..; The -military judge needs only -ta,instruct the
members to select the alternative charge gnd specification—if
any—that the ewdence supported beyond a reasonable doubt.

i W
VL

Sipe eidlT

- s E L B
o onsoint hluow

ol posels s DLbis Conclusion {id
Wi iy ‘w‘vl).n! soanGsng Ui
EonAgK in‘g ‘indicﬂtes;tonsensual semuallin’tercoﬁrS‘e ‘can
violate the UCMYJ if the ‘particaldr circumstances that make the
conduct criminal are pleaded and proven. Specifically, the
-'trial ‘¢otmsel must allege ‘circumstances that demonstrate that
¥ the"aceused’s behavior was service-discrediting ot ‘prejudicial
ito-good order iand 'discipline.. A *short-form” ‘rapé ‘spedifi-
. ¢cation does not+allege these circumstances adequately.
" Aecordingly,’an dccused cannot be foundiguilty-of a'con-
sensual indecent act as the lesser-included offense ‘of a rape
. charge alleged in 2 “short-form” specification.
IR ELEN Lot SR TR AT B FAPaY SO TIPS
i Nevenheless ah accused may be Convicted of a consensual
" indeceéntiact as ‘an altemate offense to, or b lesser-included
“offens¢ of, rape if the'indecent ‘acts offense’is ialleged
il properly.: “Arguably, 4 trial counsel ¢ould expand the “short-
1 form”'rape ‘specification to embrace a consensaal indecent
::acts ‘offense.” Several serious problems; however, ¢ould arise
from the use of this approach. Instead, a trial counsel should
charge rape and consensual indecent acts alternatively, then
ask the mxhtary judge to.instruct the fac;-ﬁnder to convict the
accused of the single offense—if any—that is proved by the
evidence. R

SRy et

RIS N R e e plste B iy
The suggested approach contemplates that counsel will

w0 ‘prepare the case €arly'and well. It comports with the general

 'nile that  prompt,. thorough'pretrial preparatibn i§'a key 10 the

“yterr

martial. P T

NI

R
i
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: ,German»‘Enyironmentalﬁ Law: A Primer - .

Captam Maxwell G. Selz

' Chief, International Affairs

i

IntrdduCtion S i
Personnel servmg 1n the Umted States Army, Europe
(USAREUR) regularly face the challenge of operatmg in 2
foreign legal system Some of the most complex’ and contro-
 versial foreign legal issues anse in the field of envuonmental
law. Judge advocates can expect these issues to multtply as
_the drawdown in Europe continues, especially in Germany,
where the overwhelmtng majonty of USAREUR mstallattons
are located.

Soldiers and Army.civilian employees must be familiar
with German envrronmental law if they are to comply with
United States policy, international treaty obltgatrons. and
Army regulations. Umted Slates forergn pollcy provrdes that,
_in performing their ‘missions overseas, the mtlrtary depart-
‘ments must comply wrth env1ronmenta1 pollutton control
. standards of general appltcablhty in thelr host countrtes ! The
"North Atlantic Treaty Orgamzatton (NATO) Status’ of Forces
'Agreement (SOFA) also requirés United States personnel to
respect the laws of host nations.2 A recent Department of
Defense (DOD) directive mandates the development of basic

guidelines to establish environmental standards and to. .
‘ promote environmental protectton at DOD mstallatlons

_ Headquarters, First Armored Dwzszon
' Nurnberg, German'y '

Ve

ol

foverseas 3 The dtrecttve. however. wams that a mtlrtary
.installation should abide by these guidelines only to the extent

that they are more stringent than the host nation’s standards4
Finally, USAREUR regulations expressly require com-

- manders to comply with the substantive portions of the envi-
‘ronmenta] laws applrcableto USAREUR acuvrtres s

German Fe_deral Ettytronmental Lawé

Environmental Provisions of the German Criminal Code

1 f Three provrsrons of the German Cnmtnal Code dtrectly
. affect. American mthtary activities in Germany The first,
appearing at section 324 of the Code, prohlblts the unau-
'Zthortzed7 contamrnatlon of waters, as well as any other con-
,duct that impairs, .water qualtty 8 The term “water” includes
) surface water groundwaier, and the open seas 5

Unlike other forms of water pollution defined in the
Criminal Code, “contamination”™ involvés an outwardly
perceptible alteration of the water.!0 This distinction,
however may be ummportant in practtce because all forms of

1Exec. Order No. 12,088, 43 Fed. Reg. 47,707 (1978); Dep't of Defense Directive 6050.7, Environmental Effects Abroad of Major Department of Defense Actions
(Mar. 31, 1979); see also John L. Fugh et al., The Commaridér and Environmental t’ompham:e, The Army Lawyer, May 1990, at 3 (citing Secretary of Defense
Memorandum, subject: Environmental Management Policy, 10 Oct. 1989, in which Secretary Richard Cheney stated that environmental compliance must be a
command priority at all levels). ’ \ o '

o N

7-Agreement Between the Pan.tes to the North Atlanttc Treaty Regardmg the Status of Thetr Foroes J'une 19, 1951 art. 0,4 U. S T 1792 199 U N T. S 67
3Dep’t of Defense Directive 6050 16, DOD Pohcy for Establishing and Implementmg Envrronmental Standards at Overseas Installanons (Sept. 20 199l)
41d. ©o

SU.S. Amy Europe Reg. 200-1, USAREUR Environmental Program, para. 6a (31 Jan. 1983) (C1, 23 Sept. 1986) [hereinafier USAREUR Reg. 200-1]. A revision
of USAREUR Regulation 200-1 currently is under review.

6 A discussion of civil environmental statutes at the state (Land) level, or of envuonmental regulatrons at the federa.l and state level would exeeed the scope of thrs
article. No separate body of state criminal law exists in Germany. () R A Y :

7“Unauthorized,” as used by the criminal provisions, generally means “unjustified” or “conduct for which there is no defense.” Verhandlungen des Deutschen
Bundestages [BT-Drucksache], 8/2382, at 14 (the Verhandlungen des Deutschen Bundestages is a report of the proceedings of the German Federal Parliament);
Czychowski, Das Neue Wasserstrafrecht im Geselz zur Bekaempfung der Umweltkrtmmalrtael—-Entwurf eines Sechzehnten Slrafrechtsaenderungs gzselzes, 19
Zeitschrift fuer Wasserrecht, [ZfW] 205, 208 (1980). )

8Sirafgesetzbuch [StGB] § 324. For a translation of the Strafgesetzbuch, see U.S. Army Europe, Pam. 550-19, Compilation of Selected German Laws -and
Intemational Agreements Applicable in Germany, annex A (7 Mar. 1985) (Cl, 13 Aug. 1985). The equivalent American legislation to section 324 is the Federal
Water Pollution Control Act [hereinafter Clean Water Act], 33 U.S.C.A. § 1251 (West 1986 & Supp. 1991), which prohibits the unlawful discharge of pollutants
into. the waters of the United States. . Together with the other major United States environmental statutes, see infra notes 17, 25, the Clean Water Act provrdes for
both criminal and ctvtl penalties, \

P

: ‘9StGB supra note 8 § 330d see BT Drucksache supra note 7 8/2382 at 13 ld 813633, et24 25 (dtscussmg the meamng of "open seas“)

10Czychowski, supra note 7, a 20'7 BT-Drucksache 8/2382, supra note 7 at 14
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water pollution—whether physical,;chémical;-or: biolog-;;: -:-noise lopdgnough.to impair human health.!® Injuries falling

icalll—have the same legal consequences. Although de

minimus violations are not punishable under sectton 324,12

an individually inconsequential discharge still may glyq nse

to criminal liability if the cumulative effect of the dlscharge yiv
is detrimental to the environment.!* To obtain the convic-
tion of an alleged polluter under section 324, the German

Government need not show that a discharge actually harmed
or contammated a specific body of water. It may prevail
$imply. by proving that an injury occurred and that thé 'sub-
stance tﬁe polluter dlscharged 1§ capable of causing that

gt

lnuxy , . e .
Y} IR ) PRI O TR S0 6 STRNE X B 1 -SSR P FR

I

In USAREUR the reatest pqtentlﬁl ‘for v1ofauons of
section 324 arises from the releases of various harmful
substances incident to vehicle maintenance. These sub-
stances, whtch include solvents, lubricants, and fuels, fre-
quently cause grodnd“/ater contamlnatidn when they are
spilled or allowed to escape as runoff from maintenance
srtes.‘,s . L L

I I T T e I O A SNV EAC B CRA UM AT I VNG

ol Section 32 of the Criminal Code proscnbes the operatton

of any “mstallauon that through the breach df an

‘ admrntstratwe ‘duty 16 advérsely affects air quality. ' In
 particlar, the statute focusses on the release of dust, gases,
fumes or odorous vapors that. are ‘capable of ‘injurinig humén
“health, animal dr plant life. ot property of consrderable
value.!? The statute also prohibits any activity that generates

odvae hudiel veii ! sy s B o) vado odilnd

".r“\r T — e b {'.".'“'
PRRN gL ) A T fath dakad UL PSS N A

i Gesetz zur Ordndng des Wnssethaushaits (Wssseﬂtaushaltsgesetz YW HG] § 2, 1§86 Bundesgesetzblatt [BGBI] Te:il 1529 'a‘ﬁ:ended

,’ 'nﬂammable, or. radroactwe or

"'f',» T B CERE B EP TP RN

under the antinoise provision include disruption of sleep or
concentranon digestive and circulatory complications, and
heareng loss.19
e e‘ ‘terﬁr’n\f\mstallauon " is defined broadly. It encompasses
any facrltty, whether mobile or stationary, that produces
harmful emissions.?® Whether an emission actually harms air
quality depends on the nature. extent, and persistence of its
environmental 1mpa¢i viewed both individually and
cumulatJvely 21 Slgnrflcantly section 325 does not require
‘ proof that ‘thie emrsswn aCtualIy pmduces an m_]ury Rather,
(tl"tfevGovemment Ticed’ only show’that a ‘Sufficient probabrhty
exists,’ based on the best avallable scientific data, that the
N 1nstz!ﬁlauon eould cause [arr or norse poflutlon ﬁ ”
e Y1 Lo h : SR Y]
Sectlon 325 apphes bnly to emlsslons that caUSe damages
“utside the’ subject Tacility. ' Injunes arising on the premlses
are governed by occupational safety and health regulal:lons 2
:'f..‘“‘siﬁuon (326 of tﬂe VCl;ulmnal Code proiu'brts the
1, anauthoriz drsposal of wastc at an’ un'ltcensed facnllty, as
’ well as any drsposal of wasle in a manner mconsrstent wtth
apphcable federal state or local procedures s Thrs provrston
y governs e handhng of any “form of waste that (1) may
. cause or spread an mfectlous dtsease (2) 1s explosrve
3)1 because of it§ nature or
quanuty, probably wrll h]ave a s bstanual detnmenfa] 1mpact

utt ! Ztﬂy,‘z,

x

Wit ol Lo

LR B e PO
[

s Lanmisobeenh ol o S e (ORI et

'1990'BGBI 1'205;

i Iudgment of ‘May 22, 1987, Oberlandesgericht [OLG] Frankfurt, 40 Néue Juristisché’ 'Wechénschrlft! [NTW] 27532754 {1987); Judgment of Oct. 31;°1986,
Bundesgerichtshof [BGH], BGHR Strafsachen (1987); see also BT-Drucksache, supra note 7, 8/2382, at 14. An Oberlandesgertcht isa sute supenor court; the

Bmdesgerlcm.\'haf is the Federal Supn:me Court.

13Steindorf, Strafgesetzbuch, Lerpztger Kommentar§ 324, at 27 (1988) .-
l".l'l.ldgmemrof May 22, 1987, OLG Frankfun, 40 NJW 2753 _2755 (1987)

LIRS A IS N S PO § IS TS Rt t) IR G

’ ﬂSu,cg.,JudgmentofFeb 2, 1986 OLG Cel, ;9N1w2326 (1986) hr’ Drucksache /3633, a

I G IS RN
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,
osdi et oSl

i o PN
15Mernoran4:lum. Facilities Engineering Dtvrsron HQ, U S. Army Europe, subject German Cnmmal Prosecunon of a USAREUR Commumly for Envuonmental

Offenses, 6 July 1990 [hereinafier USAREUR Memorandum]., .

16The “administrative duty™ is breached by violating an administrative order or a regulatory permit requirement. StGB, supra note 8, § 325.

Toeah?

18StGB supra note 8 § 325
v il s Vol s e ey (e
l9Sa¢:k Kommentar zu'm Umweltschulz-Strafrecht §325,at 29 30 (1990)

"mld ."7 I3 U
y_'\j‘

sl n i y
WD . T Ol e 8 LT

v b ,5'.'42{ (‘ andt il

s sl ant o Thoat
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‘1714 In the United States, air Quality is regulated by the Clean Air Act, 42 U.S.C.A. § 7401 (West 1986 & Supp 1991), whtch prosenbes ur polluuon beyond
"established legal limits and sets emlssion standards for specific pollutants, ' [+ k Ry ' .

R R R NI R SIS P |

434 0e waturotz le oo

v nd entro ! bealtnn e odeie o vl o

‘”S!emdorf supm hote 13 §325 it'rf S it ~ :
e s S LS S T S M ST T

2-ZSack supra note 19 § 325 at9, 20 see al:a BT-Drucksache, supra note 7, 8/2382, at 16.

1 BSIGB, supra note 8,-§ 325.

1 oot yreas 0 snr dondoies ;, SELEED T
Loy oot g T QN B (] e 0 A :
“BTD'“Ck’“d‘°-"4”“"°‘°7'3’2332-*‘15 SLEOT e OIS AT LB 2D EE e R T BT R (R

”SIGB supra ote 8 § ) 326. Two statutes govem waste msnagement in'the Unfted States: the Resourée Contervatlon and Récovery Act (RCRA), 42 'U S. C. ‘AL §
6901 (West 1986 & Supp. 1991), and the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLAY, 'id."§ 9601 (West 1986 & Supp.
1991). The RCRA estsblished & comprehensive waste management program, \ whlch includes the regulation of waste drsposal facilities, td §§ 6944-6945, as well as

a procedure for tracking hazardous waste from generation Yo dlSpossl ‘id.'§ 69218 "' Thé CERCLA created a femedial program ‘that targets ‘preexistinig hiazards caused
by waste disposal activities, id. § 9605, and a response program that governs releases of hazardous substances m emergency sttuauons ld 9 9604.
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/on water, air, or.soil quality.26 | The German Federal Supreme
Court has ruled that even bousehold waste may fall within the
purview of section 326 if it is disposed. of. in sufficient
quam'.ll:les z

4 N P
LA T R N

ioe f3| o ' li" LIRS J

Sectnon 326 takes its defimtton of “waste”. from:a civil
waste dxsposal statute.? - This definition encompasses both: a
subjective and an objective component. : An object or
substance is considered waste if the person exercising control
over it evinces a subjective intent to-treat it as waste or.if—
regardless of the disposer’s actual intent—the :disposal of the
object or substance has a deﬁmte detnmental effect on publtc
welfareor theenvrronment.29 TR N IR

SESI L R
Regardmg the subJecl:we component ot‘ the defimtxon the
,tntent to treat an object or substance as waste may be inferred
from:an qutward manifestation of .2 desire 1o discard it
permanently.30 - Conversely, the objective component is
satisfied if disposal of the pbject orsubstance: (1) endangers
human health; (2) endangers wildlife; (3) harms water or soil
quality; (4) causes excessive air or noise pollution; (5) fails to
accommodate urban planning considerations-or to protect
natural resources; or (6) otherwise endangers public safety or
order.31. Section 326 cases most commonly, arise in connec-
tion w1th USAREUR activities when construction workers
,dxspose of eontammated soil 1mproperly 2.

., ‘ " le Enwronmemal Statutes
Umted States forergn poltcy and Army regulanons requrre

YUSAREUR, personnel to comply only with the substantive
environmental rules of their host nations.?2 - Because, the

WSIGB, supranoie 8,§336, T o wh

27 Judgment of Oct. 31, 1986, BGH, 40 NJW 1280 (1987).

) mé d.l harge of §ubstances 1nto water %

-German civil ‘statutes discussed below ‘are primarily pro-

cedural, they are less vital to USAREUR than are the envi-

:ronmental provisions ‘of the German Criminal Code...Never-

theless, to understand these:statutes is important becauseithe

-criminal provisions ‘borrow heavily fromithe cml statutes’

defuutxonsandkeyconcepts“t SR IR TR S B IS TR AP T
Frerarovn s st e S annmi s e e i

4

. Ltke the cnmmal provrsrons separate ClVll statutes address

'each medtum—-water arr and soil. 'The Waterways Act, for

instance, prohibtts ‘the use of water without a permit. ;l'h
or

’Act defmes “use” broadly. 0] mclude water remova

‘drainage, the alferation bf the naniral coursé of a waterway. or

sl T

[EERTLE I tx"i‘ga

Gcsvemment ofﬁcrals normally will deny a perrmt aPphca-

;uon if a proposed use would’ damage the environment or

would lhreaten publtc welfare L Moreover when a permtt-

‘hng authority does i issue a permit, it ‘may attempt to mrmmrze

the adverse environmental impact of the proposed use by

Amposing conditions on the permittee,3% Under some
ccircumstances,-however, the law requires no permit. - A user

need not obtain a permit for 2-use undertaken to promote the
national defense or to preserve public order.3 Nor'is a permit
required for the use of surface water by the owner of the sub-

ject property; 40 use of groundwater for household purposes;4!

customary water uses, such as-bathing .or washing;4? or any
use related to ﬁshmg 43
St .‘v{f"‘,-,,;vl; :
A second statute. the Federal Em1ss1on Control Act,
imposes a similar permit regime on-activities that release

pollutants into the atmosphere. The Act requires the owners

;and operators of hazardous facilities—that;is, facilities whose
-operations pose a substantial risk to-human health -and the

TR N . t
P e I PR

Sk

28See Gesetz ueber die Vermetdung und Entsorgung von Abfacllen (Abfallgesctz) [AbfG] § 4, 1986 BGBI I 1501, amended by 1990 BGBI I 205, 870 see also

infra notes 47-51 and accompanying text,

29 AfG, supra note 28, § 1; see also Judgment of Apr. 26, 1990, BGH, 44 Monatsschirifi fuer deutsches Recht (MDR] 757 (i990)." " * © 70
30See, e.g., Judgment of May 21, 1985, OLG Koeln, 39 NJTW 1117, 1118 (1986). F e o

31 AbfG, supra note 28, § 2.
328¢e generally USAREUR Memorandum, supra note 15.

33See generally Excc. Order No. 12,088, 43 Fed. Reg. 47,707 (1978); USAREUR Reg. 200-1, para. 6c.
34 Dreher & Troendle, Strafgesetzbuch und Nebengesetze at 1707 (1991) (commentary preceding section 324), R

BWHG, supranote 11, § 3.

36/d.

‘37“‘.56. UM EINRTE ST D S SR L SR U AT R ¥
g §a. o e
B §UTa. T T e Ce e s T
40]d. § 24.

4174 § 33,

42See, e.g., Judgment of June 22, 1982, Bayerisches Oberstes Landesgericht [BayObLG] 22ZfW 41 (1983). - = i o T Sl e e S0

SBWHG, supranote 11, § 25.
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environment-—to obtain opérating permits.44 : A’ permit will be
issued only-if .the owner .or operator indicates that hé or:she
has-taken’appropriate ‘measures 40° mitigate ‘any .detrimental
effects that the facility’s operations might canse.4?: Like the
‘Waterways Act, the Emission. Control ‘Act empowers permit-
ting authorities to condition thé issuance of a. permit.on:the
apphcant S comphance with specrﬁc requ1rements 46

The thrrd maJor c1v11 statute the Waste Dlsposal Act,
prohxblts the treatment storage ‘or d1sposal of waste at
unllcensed fac111t1es 47 The government w111 not 1sspe .2
permrt if a proposed act1v1ty (1) \;vould violate 2 any provision
of a legally binding state waste dlsposal plan, (2) would. cause
injuries to the public welfare that could not be prevented or
mitigated; (3) would not be managed responsrbly. or (4)
would compromlse the. rrghts of another 48 An operatmg
perrmt, however, 1s not necessary 1f nerther the scope, nor. the
duration, of a proposed activity suggests that 1t w111 harm the
envrronment o e

I PHENPEEEE S TARRLIEET0R LAERT K M I ‘»z‘H
Facilities that treat, Stofe, or dtspOSe of hazardous “wastes
‘must-comply :with special record-keeping and:tracking
requirements.5® ' The Waste Disposal Act: identifies “*hazard-
‘ous waste” as waste that: (1) by virtue'of iits riature, condition,
or quantity, poses a high degree of risk'to human health or air
or watger resources; (2) is explosive’or Hammable; or (3) may
be contaminated with an infectious disea.’se.ﬁl“ L R
Envnronmental Enforcement Under German LawN
e e Py ]t"'"’* Leoone A

e Cnmmalebility oo

Ex TIRTEHE “’v;

In any. cnmmal case,’ the party bearmg primary crlmmal
habthty is the principal—that is, the chief perpetrator of the

‘illegal act:52 “When the actions 'of :more- than ‘one person
:shtisfyithe' elements of ‘dn: offense the: perpetrators may be
scharged as.coprricipals.s3: ri 1 bl OVF poiinig I owrnivies
Section 14 of the Criminal Code imposes liability upon
'agents, partriers; legal représéntatives; and ‘employees for
;offenses committed by :thé organization with which they are
-affiliated.5%: In connection with-sections 324 through 326, the
{German-‘Government “usés: section '14: to-‘prosécute
-Beauftragte—delegatesoappointed 'in accordance with tivil
‘environmental statutesito.reépresent businesses and other
‘organizations.55.; Each! delegate ‘assumes the responsibility of
ensuring that his or her organization ‘complies with applicable
environmental requirements.5¢ A delegate breaches his or her
sduty:if ‘he'ok shé Fails to provide -government officials with
idccurate data or neglects to inform ‘managemerit 'of potential
ienvironmental ¥iolations.57{ If ‘a“delegate’s breach of iduty
.causes the delegator to commit an’environméntal offense, the
-deleghte pérsonally will:bé-held liable.5® <Significantly, a
"delegate s exposure G liability‘depends not on:the-title of the
‘position: he or.she occupies, but on'the: actual authority or
‘discretion inherent mthe posmon SOLUT ALl ORI
s odiay e b gei e e 0 1 e oobeneg
"A-quéstioharises ‘whether USAREUR hazardous Waste
‘spécialists ‘and” ‘other’ Amierican en‘vrronmental engmeers may
be held liable undér thieidelegationrule." Betause the
appointment of a delegate under the civil statutes is a
procedural requirement, USAREUR environmental specialists
could argue corivmcmgly that'they" cannot’be held liable as
Beauftragte Nevertheless, American personnel are not
“imimuné to prosécution.” " Criminial hablhty undér German 1aw
‘attaches to any employee whd violates'a ‘siibstantivé provision
‘of the Criminal Code, whatever thé ‘employee’s position 60 i

44Gesetz zum Schutz vor schaedlichen Umwelteinwirkungen durch Luftverunreinigungen, Geraeusche, Erschuetterungen und aehnlrche -Vorgaenge ('Bundes-

Immissionschutzgesetz) [BImSchG] § 4, 1974 BGBI Il 2129-8, amended by 1990 BGBI 1 880.

4574, 8§ 5-6.

\‘5Id.‘§ 7.;5 RN B A1 AU SR T LS L

47 AbfG, supra note 28, § 4; see a!so supra, n?tes\ %829 ?“d,“,‘?‘?'mP?“Yi‘?g text. .,

48 Ab{G, supra note 28, § 8.

49 Judgment of Apr. 6, 1984, BayObLG, 6 Natur & Recht [NR] 246, 247 (1984).

S0 AbfG, supra note 28, § 11.
5t14.§ 2.

5281GB, supra note 8, § 25.
534,

547d. § 14.

PGRT T HLY S b b op gl P o !

R IR T TSRS L £

CTECL) el R O S AT I D e
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S5WHG, supra note 11, § 21¢; BbnSchG, supra note 44, § 53; AbfG, supra note 28, § llz. The Beauftragte for civilian organizations ofien are’ board members,
production directors, or the heads of the organizations® environmental divisions. e

56Sack, supra note 19, § 324, at 67-68; Dahs, Zur straflichen Haftung des Gewaesserschutzbeauftragten nach § 324 StGB, 6 Neue Zeitschrift fuer Strafrecht [NSI.Z]
97, 99-100 (1986); Sander, Rechtsstellung und Rechtsschuiz des Betriebsbeaufiragten fuer Gewaesserschutz aus der Sicht der Industrie, TNR 47, 52-53 (1985)..1

57Sack, supra note 19, § 324, at 67-68. LT
5814, Logoon
59 Sander, supra nole 56, at 54; Dahs, supra note 56, at 98,717 [+ ¥ 8 100§k 2] pdor, mobhne Daniee Y b gD NG K8 sl T i b 4 K

60Sack, supra note 19, § 324, at 65-66; Steindorf, supra note 13, § 324, at 32. AN RTINS b
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~ Any employer who orders his or hier émployees to engage
- in & prohibited’ activity may be held liablé ‘as a coprincipal 6!
* When'an cmployer—or a senior agent of an employer, such as
the person in charge of ‘a subject installatiohi—delegates to an
_employee the duty of ensunng an mstallauon s environmental
' comipliance, the employer is liable ‘for- any violation of

" environmental ‘law that may result from his ‘or her negligence

Y

in selecting or in supervising the ‘delegate:2’ The employer,
- 'however, is not liable for'a delegate’s acts’ 1f the delegate has

: exdeededlusorherauﬂxonty“ Lot i

. [
LI CEIVED

* Criminal habxhty may result not only from thé commission

: "of an offense, but also from-the failure to take measures that

-are reasonably hecebsary to prevent anioffense from
~-ocourring.64 ‘A’ culpable failure to act may be intentional or
negligent;55 however, only persorns who have assumed a
special duty of care, or Garantenstellung, may be held crimi-
nally liable for omissions.$6 A duty 'of care may derive

- éxpressly from a statutory provmon ‘'or it may be implicit

~ (typically attaching to a person when hé' or she ‘brings ‘about
“hazardous circumstances that may cause environmental
damage).5? The government cannot hold a person liable for a
“failure to’act unless he or she could have! prevented the
dzxmage‘58 and he or she reasonably should ha've attemptcd to
doso69 o »

EERU it o

Relationship Between Criminal and Administrative Law

German jurists are divided sharply on the proper role of
administrative “law"in the enforcement of criminal

¢

) Sack .vupra nou: 19 § 324 at 65-66

- 52[4 Steindorf, supra note 13 5324 at 32

63Sack, supra note 19, § 324, at 65-66 .

-effectively. “authorizes,”
" This practice, they maintain, smacks of an usurpation of
* judicial powers because it permits administrative authorities to

. mébme 73 !

environmental provisions.?® The extensive debate on this

~ issue stems from the adoption of certain administrative

‘interpretations and implementations as binding guidance for
applying key terms of the criminal provisions.?!  One example
of this practice has evolved around the use of the term
“unauthorized” in sections 324 and 326 of the Criminal Code.

- Many commentators argue that, at present; the administrative

issuance of a permit or a license pursuant to civil statutes
or legalizes, the subject activity.

determine whether an ‘activity constitutes 'a criminal
violation.”2 - This controversy is particularly relevant to
criminal defendants who claim that their subject activities

. rwere éuthorized by admxmstratwe actions or by official

statements73 IR ; G
R x [T

AERSR TR LR EE Y EH SEVRE R

v Sancuons for Crzmznal VzoIatzons

ER SRR R R [T

An mtennonal v:olanon ‘of -sections 324 or 325 of the

: Cnmmal ‘Code ‘is punishable by up to five years' imprison-
*ment.7* The maximum sentence for an intentional violation of
“*section 326 is three years’ imprisonment.’> A negligent
" violation of sections 324 or 325 is punishable by up to two

years’ imprisoniment.”s Under section 326, the maximum
penalty for a negligent violation is imprisonment for one
year.”? Any violation of sections 324, 325, or 326 also may
result in a fine, in an amount proporuonal to the accused’s

64StGB, supra note 8, § 13; see, e.g., Czychowski, supra note 7, at 206 . For a recent application of this principle 1o an environmental case, see' Judgment of July 4,

1991, BGH, BGHR Strafsachen (1991).

65Hom, Systematischer Konmimentar zum Suufgeset;blach § 324, at 21Q 999) .
86 Dreher & Troendle, supra note 34, § 13, at 85. R
67/d., a1 86-91.

681d., a 91.

$91d.

P

-

70Schall, Umweltschutz durch Strafrecht: Anspruch wnd Wirklichkeit, 43 NJW 1263, 1265 (1990); Breuer, Empfehien sich Aenderungen des :trafrech!lu:hen
Umweltschutzes insbesondere in Verbindung mit dem Verwaliungsrech:?, 41 NTW 2072 (1988) .

718chall, supra note 70, at 1265; Breuer, supra note 70, at 2073; Rudolphi, Primat des Strafrechts im Umweltschutz?, S NSZ 193 (1984)‘ A
o "Schal], supra note 70, a 1265-66‘ Hom, Umweltséhistz durch Slrafrechr 10 N'R 63, 65-66 (1988) k ' S

T3See generally infra notes 87-89 and accompanying text.
74StGB. supra note. 8, ?5 324-325.
751d. § 326. B

761d. §§ 324-325.

T1d. § 326.

73/d. §§ 40, 324-326.
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! German criminal environmental cases.. ;: -« .

Crzmznal Defenses ;..

'w"\v i

~.The followmg isa survey of defenses most often 1nvoked in

L
IS I . T e e Loy, e iy

<11, Necessity., The defense .of :necessity exonerates a

-defendant of conduct that otherwise would be criminal if,

.rowing to extreme circumstances, the defendant had to engage
.¢'in that conduct to prevent the occurrence of a greater harm.?
¢ German courts, however; often have rejected this defense in
i -environmental cases, especially; when a defendant bffers it to

' j'uStify environmental damage allegedly made “‘necessary” by
the economic costs of dtsconttnumg a pollutmg actlvxty %0

2 Absence of the Requzsue Memal Im‘em' Ordmanly,
cnmmal liability under German law presupposes an accused’s
intentional or negligent misconduct. This rule applies
expressly to the major environmental provisions of the
Criminal Code.®! :One acts intentionally if, knowing of the
elements that constitute a given crime, one purposely fulfills

ithose. elements.82.- Negligence falls ‘into two. categories. A

+-person is guilty of “knowing” negligence: if he or she breaches

v
!

:a duty to'refrain from conduct that he or she knows likely will

~ result in the commission of a-crime. - Conversely, a person

commits an act of “‘unknowing” negligence, if, based on the

¢ . circumstances and the actor’s perceptive, capacity, he or she

- -should have known that his or her conduct would result in the

;, «commission of a crime.83. .- . .

Vo
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3. Mistake of Fact. A person does not act criminally.if he
or she is unaware of a fact essential to one of the elements of
the offense,84

4. Mistake of Law. This defense may apply if the defen-
dant acts without knowirig that his or her conduct violates the

791d. § 34.

805ee, e.g., Judgment of Feb. 16, 1976, Landgericht (LG) Mannheim, 29 NJW 19'{7‘6,‘.585. A l.andg'ert;chl is a state court. '

81S1GB, supra note 8, §§ 324-326.
82Dreher & Troendle, supra note 34, § 15, at 101-03 .
83/4. at 106-09.

84SLGB supra note 8, § 16.

" esga g1, " E S A
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86Czychowski, supra | note7 At F08-09 Loy
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law, but only if this mistake is unavoidable.®3; In considering

* whether an accused ¢ould have avoided a pameular mlstake of

law, the court presumes the accused’s general awareness of

. the existence of environmental legislation.? By

sl R

TS ’ FE AR ooy s ey

.5. Oﬁ‘ict'al ;Acquiescencet Gerr_nan ; jurists disagree on the

.efficacy of. the defense of official acquiescence, or Doldung 87

- This defense most commonly arises. when an individual or
- business claims at trial to hayve proceededunder;the

assumption that the failure of the authorities to object to its
conduct amounted to an unphclt recogmuon that the conduct

. official acqmesced acuvely ‘—that is,. for example, if,the
;. ..permitting authority entered into an oral or. written, agreement

. with:the defendant that apparently condoned an acu\ntx that
' otherwise would have been illegal. .. e

TR A VI
6 Custom or Usage Under the German doctrme of
Sozzaladaequenz, -a person is shlelded from liability if his or
.her.actions comport with socxally approved:norms of
behavlor even if the acts otherwise would have been illegal.%

7. Act of God, A cnmmal defendant may defend on a

_ lclalm that the alleged env1ronmental v1olatlon was caused

entirely by extremely harsh weather conditions, or by some
other inevitable, natural occurrence that the defendant neither
could prevent, nor could contral. 3 L
E S R (N S (I SN T U R FEE I RN TR
s Staute of Limitations.. ...

An action for a violation of -a criminal environmental
provision must be brought within five years if the violation
was intentional, or within three years if the’ violation is
negligent.92 The period begins' to Tun when the injury

v [ AN T

[

87Sack, supra note 19, § 324, at 43-44; Dreher & Troendle, supra note 34,,al 1712 see also Czychowskx, supra note 7 -at 208 See genemlly Halwass
Rechismaessigkeit behoerdlich geduldeter Umweltbeeintraechtigingen?, 9 NR 296 (1987).

88Sack, supra note 19, § 324, at 34; Dreher & Troendle, supra note 34, at 1712.

Coak
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8923 Entscheidungen des Bundesgerichtshofes in Strafsachen [BGHSt] 226, 228 (1971); Judgment of June 4, 1986, OLG Celle 26 ZfW 126 127 (1987) Rudolph1

supra note 71, at 198.

90Steindorf, supra note 13, at 55-56; BT-Drucksache, supra note 7, 8/2382, at 14.

91Wemicke, Das Neue Wasserstrafrecht, 30 NJW 1662, 1664 (1977).
925tGB, supra note 8, § 78.
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occurs——that is, 'when thc pollutlon 1s released mto the
envn'onment 93 ‘ :

4

T Civil Enforcement o
“In ‘addition ‘to the ‘criminal ‘sarictions dlscussed above, the

government may impose a civil penalty in‘accordance with the
civil environmental statutes. This penalty—called an admin-

istrative atonement order—may not exceed DM 100,000 for

each violation.%4 Like a criminal sanction, a civil penalty can-
not be imposed absent a finding that the defendant was at
fault.95

The civil statutes also permit environmental agencies to sue
for injunctive relief. Under the Federal Emission Control Act,

facilities that fail to comply with statutory requirements may .

be ordered to discontinue their operations.% The Waste Dis-

posal Act similarly empowers enforcement authorities to .-+

direct facility operators to take corrective or precautionary
measures.97
. 17 1 [ . i St 3 ' H B :

C1v1l enforcement under German law is especmlly prob-
lematic when an organization engages in waste disposal
activities, ‘presently forbidden by the Waste Disposal ‘Act,
that it began before the Act ‘was enacted. The German Basic
Law does not permlt the government to apply statutes retro-
actively.98 In this situation, however, enforcement authorities
still may rely on the governmental police power, which
allows them 'to° 1ssue an abatement order if the danger posed
by a dlsposal acthty poses a substantlal threat to public
welfare99 '~

I

938ack, supra note 19 §324 at 98

MWHG, supra note 11; § 41; BImSchG Supra note 44, §62 AbfG supra note 28, § 18 ‘ o co
9SWHG, supra note ll § 41 BImSchG :upra note 44, §62 AbfG supra note 28 § 18,

9SBImS(:hG supra note 44 § 20
°7AbfG supra note 28 § 0.

- Lyt
TSR

%8 Badura, Staatsrecht, at D(S na 986)

i
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Private Causes of Action

A private plaintiff who ‘wishes t0 bring a civil'suit for
environmental damages——other than’ damages relating to
water pollution!%—may take one of two causes of action.
The first option is baséd on sectlon 823 of the Civil Code.
Section 823 imposes liability upon any" person who'
intentionally -or negligently injures the person‘or property of:
another.1®! The statute places no express limitation on the
amount of a'récovery if an injured party can establish the
requisite degree of fault on the part of the defendant.102

The second possible cause of action derives from the
Environmental Liability Act, a statute that has been in effect

L smce January 1991. A strict liability standard applies (0 all

pnvate environmental actions brought under the Act,!93 but
the Act also sets a liability ceiling of DM 160 million on any
recovery for wrongful death, personal injury, or property
damage.!™ The only available defense to a claim brought
under this stamte is the presence of a highly unusual natural
occurrence,105

The Environmental Liability 'Act also offers an injured
party some significant procedural and evidentiary advantages.
For example, if a plamuff demonstrates that the facility may
have caused the i 1nJury in dlspute -a rebuttable presumption
arises that the facnhty actually caused the injury,106

The most severe limitation to the Environmental Liability
Act’is that it apphes only to a few highly hazardous' facilities
enumerated nl an' appendlx to the Act.107 Bécause few, if any,
mxhtary operations involve ary of these fac111t1es tlns statute
affects USAREUR only shghtly e ‘

.....

. u Jrogy e i SOUANEE S DR L A IV IS RS T 55 B PO MR WA

99 Breder, “Altlasten” als Bewaehrung.rprabe der palzzezl:chen Gefahrenabwehr sind 'des Umwe[tschutzes—OVG Muensre} NVwZ 1985, 355 .5 Iunsusche
Schulung 359 [IuS] {1986); see:also Schlnk Wasserrachiliche Probleme der Samerung von Altlasleh 101 Deutsches Verwa]mngsblau [DVBl] 161 (1986). -

0y

1°°WHG supra ‘note ll § 2!
101 Buergerliches Gesetzbuch [BGB}, § 823.
10214, § 249.

! il
! L B B e AT

103 Gesetz ueber die Umwelthafiung (UmweltHG] § 1, 1990 BGBI1 2634. For a thorough analysis of the stante, see Hager, Das neue mwelthafiungsgesetz; 44

NIW 134 (1991).

104 UmweltHG, supra note 103, § 15.
10574, § 4.

mﬁId § 6

19774, 1.
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Conclusion .

For many compelling reasons, USAREUR personnel
should familiarize themselves with German env1ronmental
rules. The failure to comply with these rules. may subject
them to'criminal sanctions, civil liability, or disciplinary
action under applicable Army, regulations., Moreover, envi-
ronmental damage decreases the re51dua1 value of USAREUR

TR

facilities, reducing the compensatxon that the United States
may recover when it surrenders these facilities to the German
authorities. Environmental damage also may glve rise to
claims against the United States under the NATO SOFA.

Finally, by demonstrating an awareness and appreciation of
host nation environmental laws, USAREUR personnel can
contribute directly,to the continuing frlendshtp between
USAREUR and Germany

o L VR e

DAD Notes
©* " To Share Is to Give: |
The Death of the Swiderski Exception
in Drug Distribution Cases

A defense counsel representmg an accused charged with

drug dxstnbutlon should not plan to defend the chent with the'

so-called Swzderskz exception. In Umted States v. Ratleﬁ‘ 1 the

Court of Mthtary Appeals effectwely put that theory to rest for

purposes of military law—at least when an actual transfer of a
drug has occurred.

The Swiderski exception, under which a person is con-
sidered not guilty of distribution if he or she merely shared a

controlled substance with a copossessor, first was articulated.

in United States v. Swiderski,2 a decision of the United States
Court of Appeals for the Second Circuit. In that case, the
defendant and his wife were charged with possession of
cocaine with the intent to distribute after they purchased the
drug from a government informant. At trial, the defense
argued that the evidence was insufficient to establish that the

defendant and his wife had intended to distribute the drugtoa .

third person. Over defense objectlon ‘however, the district
court judge instructed the jury that the distribution element

(RPN

134 M.J. 80(C.M.A. 1992). =0 i
2548 F.2d 445 (2d Cir. 1977).
3/d. a1 450.

4See, e.g., United States v. Rush, 738 F.2d 497, 514 (st Cir. 1984); United States v. Young, 655 F.2d 624, 627 (5th Cir. 1981); United States v. Wright, 593 F2d

105, 107-08 (9th Cir. 1979).
5United States v. Allen, 22 M.J. 512, 513-14 (A.CM.R. 1986).

USALSA Report T P USSR [ ST LU IO IS ST ER R I
UmtedStatesArmyLegalServzcesAgency A R S N R

. ‘The‘Advaca“tefor Military DefenSe Counsel B U
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could be satisfied solely by a l:ransfer between the defendant

and his wife.’ ‘;' ‘ Gl daeoano
N Lo L)

On appeal the defendant clalmed that the d1str1ct court’s,
charge was erroneous. The Court of Appeals agreed, statmg, G

[W]here two individuals snmultaneously and”
jointly acqulre possession of a drug for theu' "
“own use, intending only to share it together,
their only crime is personal drug abusei l
' ‘simple joint possession, without any mtent
to distribute the drug further. Since both
acquire possession from the outset and
neither intends to distribute the drug to a
third person, neithér serves as a link in the
chain of distribution . . . . Their simple joint
possession does not pose any of the evils "
» which Congress :sought to deter and punish:.. ;.
_through the more severe penalties provided .
for those engaged . . . in drug dlS[I'lbu[lOl'l i
Subsequently, other circuits faced w1th smtlar fact snuauons
painstakingly distinguished Swiderski 1o make the excéption
inapplicable in cases sub judice.* Before the Court of Military’
Appeals decided Ratleff, military. appellate courts hinted that:
“the incorporation into military law of a. Swiderski- -type:
exception may well be appropriate in the right case,’fibut like

Coe AV
'
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the federal courts, they declined to apply the exceptlon 1o the
partrcular cases at hand.é -

The facts in Ratleff, however, appeared identical to the
circumstances that the Second Circuit contemplated. in
Swiderski. In Ratleff, a friend of the accused obtained hashish
and stored it in a soft-drink can in the local dining facility.
Later, the accused accompanied the friend to the dining facil-
ity to retrieve the hashish. The friend took possession.of the
can and went with the accused to the accused’s room. . There,
the accused opened the can, extracted the hashish, and handed
it back to his friend. The two of them then shared the hashish,
smoking it in an improvised pipe. The accused was charged
with distributing the hashish to his friend. The military judge
denied a defense motion to dismiss the specification, although
he ultimately calculated the maximum punishment as that for
wrongful use, rather than for dlsmbutlon 7

On appeal, the accuised contended that he and his friend- had
possessed the hashish jointly. ‘He argued that, becausé the
accused himself had not lengthened the chain of distribution,
only his friend could be found guilty ‘of distributing the drug.®
The Court of Military ‘Appeals disagreed. Writing for the
court, Judge Cox stated, “The plain, ordinary construction of
Article 112a of the Code[?] requires us to conclude that appel-
lant ‘delivered’ the hashish (o his friend, a fact readily admit-
ted by appellant in his guilty pleas.”10 Thus, according to the
court, the accused committed a distribution when, after briefly
holding the hashish, he handed it back to his friend...;.

Ratleff leaves several questions unanswered. For e)'tar‘\nple&,
the court noted that the military judge correctly “recognized
that the distribution charge was based upon a technical

construction of the statute and that the essence of the offenses
was appellant’s joint use of the drug with his fellow sol-
dier.”1! How would the court have decided Ratleff if the
judge had imposed a sentence that exceeded the maximum
punishment for wrongful use? The court’s interpretation of
the term “delivered” also raises troubling issues. If Ratleff
and his friend had passed the hashish back and forth among
themselves seyeral times, could the Govemnment have charged
Ratleff with a separate “distribution” for each transfer”
Frnally, Ratlejf unlike Swiderski, involved a conviction for
actual distribution, rather than for the mere possessron of
drugs with the intent to distribute. ‘The Government still may
face problems of proof if it seeks to prosecute the joint
purchasers of a “user” quantity of a drug on grounds that théy
intended to “distribute” the drug between themselves
Captain Wells.

_ Adultery Specifications Still Require
" the Allegation of Marriage to Another
* The Court of Military Appeals, in overturning a decision of
the: Atmy Court of Military Review, reaffirmed the principle
that an adultery specification must allege “that at least one of
the parties is married to another person.”!2 The case, United
States v. King,13 involved a drill instructor at Fort Lee,
Virginia, who had sex with a female private first class who
was attendlng advanced individual training. Staff Sergeant
Klng ‘eventually was convicted of violating a Fort Lee regu-
lation prohibiting social relationships with trainees, wrongful
sexual intercourse, and obstruction of justice!4 and was
sentenced to a bad-conduct discharge.

6See generally United States v. Benneu, 26 MJ. 173 (CM.A. 1988) (summary disposition) (holding that when an accused collected money, purchased drugs, and
distributed the drugs to members of his unit, his possession was not joint or simultaneous with that of the disuibutees)', United States v. Tuero, 26 M.J. 106
(C.M.A. 1988) (holding that possession by coconspirators “was neither simultaneous nor exclusively for personal use” when accused’s coconspirator received the
drugs, tumed them over to the accused for further distribution, and received a smaller portion of the cache from the accused as payment for his services); United
States v. Hill, 25 M.J. 411 (C.M.A. 1988) (holding that a prowdence inquiry sustained the accused's guilty plea as an “aider and abettor” to distribution of
marijuana when the accused admitted to providing “front money” to a person buying marijuana and stated that he personally did not parake of the drug); United
States v. Figueroa, 28 M.J. 570 (N.M.C.M.R. 1989) (holding the Swiderski exception inapplicable when three conspirators pooled their money to purchase cocaine,
which they intended to divide among themselves, because “the requisite simulfaneous acquisition of the cocaine by all the conspirators” did not exist): United
States v. Viser, 27 M.J. 562 (A.C.MR. 1988) (distinguishing Swiderski'when the accused and a friend pooled their resources and agreed to consume cocaine, but
the accused went alone to the seller and purchased the cocaine on behalf of his friend).

7The maximum punishment for wrongful use of marijuana (including hashish) is a dishonorable discharge, forfeiture of all pay and allowances, and confinement
for two years. The maximum punishment for wrongful distribution increases the confinement to fifteen years. See Manual for Courts-Martial, United States,
1984, app. 12 [hereinafter MCM, 1984] (maximum punishment chart).

8Ratleff, 34 ML at 82.

9 Uniform Code of Military Justice art. 112a, 10 U.S.C. § 912a (1988) [hereinafter UCMIJ]. Anticle 112a provides that “[a]ny person’subject to this chapter who
wrongfully . . . distributes . . . a [controlled] substance . . . shall be punished as a court-martial may direct.” /d. ‘An accused "distributes” a controlled substance as
contemplated by article 112a when he or she delivers the substance 1o the possession of another. See MCM, 1984, Part IV, para. 37¢(3). “Delivery” means the
actual, constructive, or attempted transfer of an item, whether or not an agency relationship exists. Id.

10Ratleff, 34 M.1. at 82.

/g,
-12United States v. King, 34 MLJ. 95,97 (C.M.A. 1992), rev'g 32 M.J. 588 (A.C.M.R. 1991). -

1314,

14See UCMT arts. 92, 134.
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i . Although the trial counsel and: the military judge repeatedly
referred 'to the specification at issue ‘as an . “adultery” speci-
fication, the ‘Specification aétually alleged ‘only that Sefgeant
King *did . . . ’wrongfully have sexual intercourse’ with Private
First Class . . '{'{name], a woman not his ‘wife.”15"" After-the
Government rested at trial, the’ appellant's defense counsel
moved for a finding of not gur]ty on several grounds—among
them, that the ‘wrongful sexual intercourse Specrﬁcauon failed
to state an offense. The’ ‘defense counsel contended that the
specrﬂcauon as charged falled o allege a crmcal elemEnt of
adultery: ' that either Sergeant K.lng or the trainee was mamed
to another person.!s The military, Judge dlsagreed stating, “I
thmk [the specrﬁcauon is] barely sufficnent enough [sic] to get
by and I think there s enough there to goto the Jury on the
issues, so I will deny the motion . ey

On appeal, the appellant urged the Army court to follow its
prior ruling in United States v. Clifton,!® in which the court
“had held that 2 srmllar adu]tery specrﬁcatton fatled to state an
offense. In Cltfton the Army court had stated, “We dlsagree
that the phrase ‘a woman not his wife,” standing alane,
implies anything regarding the marital status of either party to
the intercourse. It is as likely from the pleading that eithér
one or both Were smgle as 1t IS that one was marned "9 i

The ‘Army court, however refused 10 follow this rationale
in ng Citing several cases that postdated Cltfton 20 {t
asserted that a defect ina specnﬁcauon 1s not’ fatal when an
accused “was on nottce of the offense agamst wh1ch he had to

[ i A S S PR P T

15King, 34 M.J. at 96.

m'Ihe elements of adultery are:

l o brmg dlscredlt upon the armed forces.

MCM 1984, Part IV, para. 62b(ernphasrsadded) o wie S

gy

‘“‘f.' Ve I"F i : oot ,«v”
(l) That the accused wrongfully had sexual mtereourse wrth 8 cettain person;.,. . ... .

. l‘ (2)'1'hat attheume the accuredorlheorherperson was married 1o Ssomione’ ¢Lr¢ und R N R TR TR A M E A MR

Srpra o

defend and was protécted from further prosecution for the
same offense.”?! The Army court reasoned: that, because the
defective specification contained the phrase “wrongfully [had]
sexual intercourse” in addition to the words *a. woman not his
wife,” it fairly. implied that either Sergeant King or the traince
was married, %! The court coricluded that this implication had
placed 'Sergeant King ‘on notice that he was charged with
adultery and that Sergeant King actually had defended himself
against ‘that charge.” The ‘Army court added that it found no
préjudice’to Sergednt ng from what it termed an “inartfully
drafted specrfrcatron " stating that the récord ‘would protect
Sergeant King from' further prosecutlon for that- partlcular
adulterousact® . "‘*“",f B

The Court of Mlhtary Appeals found that the Army court
had mlsapphed recent case law and had created the missing
adultery element in a specrflcatlon that actualIy alleged
nothing more;than fornication.¢. Writing for an undivided
court, Judge Cox declared that the defecttve specrftcatron
merely a]leged some, form of wrongful sexual intercourse
without averring exactly why Sergeant ng § actions were
wrongful. He added, “As an allegation of ‘adultery,’ [the

‘specification] lack{ed}. utterly the essence of the offense—that

at-least one of the parties is married to: another person.”2?
Judge Cox then distinguished the recent decisions upon which
the Army-court had telied. - He noted ‘that, in:each of  these
cases, the!challénged specification had ‘alleged definitely that
the accused had committed 'some violation of ‘the Uniform

Code of Military J ustice (UCMJ) and that despite their

RN S S ] KL R SN RS PR Lo . VI

LT T DU C O T ST R PSR RN CHPRRIYT F ISP

K

(3) That under the elrcumstances the conduct was to the pre_ludtee of good order and drscnplme m the armed forces ar was of a nature to

(S O TR L T P . ;.ts"

V7 United States v. King, 32 M. 588, 589 (ACMR. 1991); rev’ 4,34 M. 95 (CMA 1992) e e g
S ) IR B Tl e
18United States v. Clifion, 11 MJ. 842 (A.CMR. 1981),rev'd on otherqraunds 15MJ.26 (CMA 1983).

i: E ¥ w,. E ot S IR S R H D H g ¢ Sy

19ng,32M.] atSSQ(quoungCIlﬂan,llMJ ntB43). Lo i e '.i.-“w J R I Lt I S S OR S
R T A PENTE. . ' PR e

2/d. (citing United States v. Watkins, 21 M.J. 208 (C.M.A. 1986) (upholding a specrfrcat.lon for absence wrlhout leave that failed to allege w1thout authonty

when accused did not object to the specification at trial, providently pleaded guilty, and suffered no prejudice); United States v. Brecheen,.27 MJ. 67 (CM.A.

1988) (applying Watkins to attempted drug distribution); United States v. Bryant, 30 M.J. 72 (C.M.A. 1990) (applying Watkins and Brecheen to a contested case in

which the defense counsel objected t6 the defective specification); United States v..Bemer, 32 M., 570 (A C. M R. 1991) (applying Bryant when appellant

eomcsted possesswn of drugs with intent to drstnbute but dld not obJeet to the defective rpcmﬁcauon)) o ‘ i - :

TR - . Al " . Sl i LS onloent LT l
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2/d, Al

2/d. at 590. ‘ v

2 Fomication * ‘may be defined as sexual intercourse between two unmarried persons:”": King, 34 M.J. at 96 (quoting 2 Wharton’s Criminal Law § 217, at 361:(C.
Torcia 14th ed. 1979)).

I

3]4d. at 97 (citation omitied).
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defects, these specifications had 1mp11ed cléarly the natures of
the offenses charged.?6 In ’ng. however, the specification
alleged that' the accused had committed “wrongful sexual
mtercourse”——that is, formcauon—whxch is “not normally a
crime in’ “the military."2? ' As’ Judge Cox noted, “Fornication
wis 1 not an offense at common law ‘unless lit' was] ‘conducted
apenly and notorzausly “28 The common-law exceptlon to the
noncrlminahty of fornication'can arise'in a mllttary settmg
when an accused’s sexual relations impact adversely’ upon the
military or its mission.? Accordingly, fornicatibn conceiv-
ably could be criminal if it violated other provisions of the
UCMJ—for example UCM) article'133 (conduct unbecommg
an ofﬁCer) or UCMJ arucle 134 (fratermzatton or mdecent
acts)

In Sergeant King’s case, no factual circumstances or quali-
fymg allegandns in the * wrongful sexual intercourse”
speciﬁcatlon md1cated why ng s actions were “wrongful »
Because the Government's goal in draftmg [hlS spec1ficat|on

was to charge ‘Sergeant King with adultery, “in omitting an
allegation of marriage from the specification, the Government
omitted the quintessential hallmark of adultery, and the
specxﬁcatton hs drafted mmply [did] not state an offense "30

TIn' ng the Court of Military Appeals reversed a potcnually
dangerous Army court precedent. Had the court decided King
differently, accused in courts-martial would have had to
defend not only against the offenses that the Government
actually charged, but also against the offenses the Government.
intended to chargé. The accused, and not the Government,
would have borne thé burden of sloppy Government trial
preparatlon and defectlve specnﬁcauons

" The trial defense counsel is an accused s best hope to ensure
that'the Government does not benefit from its own mistakes.
Defense counsel must remain alert for opportumtles to éxploit
defective specifications and to prevent the Government from
benefiting from poorly drafted charges. Captain Pope.

6]d. (citing Watkins, 21 MJ. at 208; Brecheen, 27 M.J. a1 67, Bryant, 30 M. at 72; Berner, 32 M.J. it 570). e

o N
Lot gl i

211d. a1 96.

”Id

29ld Applymg the nle from Umled States v. Snyder. Iudge Cox wrote, -0

'

T TR B S ]

: Congress has not mtended by Article 134 and its 5mtutory predccessors to mgulate the wholly pnvate moml conducl of an mdnndual It daes‘,k ‘
. Aol follow, hawever, that _farmealaan may nol be, committed under such condumns of pubhczry or scandal as to enur thar area of conducl‘ )

: gwen over {0the pallce nsponstblllty af the nultmry eslablu‘hmcm

Id. (quotmg Un.lled States v. Snyder, 4CMR. 15 19 (C.M A 1952)) (emphasu added by lhc coun)

30/d, al 9'l (cnauons onun.ed) The Court of Mlluary Appeals mled Cltﬂon to support this conclusion. See id. (cmng Clifton, 11 MJ at 842). Accordmgly,

defense counsel may rely on Chﬁon as controllmg precedenl when determuung the sufﬁctency of adultety specxﬁcanons ‘

Trial Defense Service Note

Ineffective Assistance of Counsel:
Practical Guidance for New Defense Counsel

Lieutenant Colonel John P. Ley
Regional Defense Counsel, Region VI
Yong San, Korea

That a criminal defendant has a fundamental right to
effective assistance of counsel is a well-settled principle of

American law. As Justice O'Connor stated in the landmark o

case of Strzckland v. Washmgton

a

" A fair trial is one in which evidence
subject to adversarial testing is presented 10

an impartial tribunal for resolution of issues
defined in advance of ithe proceeding. The-
right to counsel plays a crucial role in the
“adversarial system embodied into the Sixth’
L Amendment since access to. counsel’s skill
- and knowledge is necessary 1o accord defen-
dants the “ample opportunity to meet the
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..:..caseof the prosecution’.’ to which they are . . . ..
., -entitled.! | T ;

’t‘he Departmem of the Anny goes to great lengths to ensure

that military accused receive competent, zealous, independent
representation before courts-martial. Even so, many

appellants raise allegauons of ineffective assrstance of counsel

before the Army Court of Military Review each year.
Although few attorneys actually are found defrcrent in their
performances, these allegations .are unnervmg and frustrating
to defense counsel who work hard for their clients and who
take pride in the performance of their duties.2

This note provides mlhtary defense counsel wrth guldance

on ways to enhance effective representation and, when
necessary, 10 respond to allegations of .ineffective assistance.
First, however, a brief review of the standard developed by the
Supreme Court in Strtckland and of the general prmcrples
courts apply to meffectlve ass1stance cases is appropnate

The Case of Strickland v. Washington |

In 1984, the United States Supreme Court established a
two-prong test for evaluating claims of ineffective assistance
under the Sixth Amendment. The Court stated that ineffective
assistance is established when the accused shows that: (1) the
counsel’s conduct was deficient (that is, that the counsel made

erTors SO Sridus ‘that he or she essentrally failed to provide the -
defendant with the assistance guaranteed by the Sixth '
Amendment); and (2) the counsel’s deficient performance

pre_]udrced the defense.?

“As defined ‘in ‘Strickland, deficient performance is repre-

sentation that falls below an objective standard of reasonable-

1Sirickland v. Washington, 466 U.S. 668, 690 (1984)

ness, based upon prevailing professional norms.4 In adopting
this broad-brush approach, the Court rejected attempts to
apply specrﬁc rules or gurdelmes, such as those promulgated

in the Amerrcan Bar Association Standards for Criminal Jus- .

tice.. Although. these rules may have value as reflections of
the prevallmg norms, they unnecessanly 11m1t the mdepen-
dence and latitude that defense counsel need to make tactical
decisions. Reasonableness, therefore, must be Judge| | by the
totality of the crrcumstances as it ex1sts when the counsel
represents the accused6 B e t_,
Under the Strzclcland test deﬁcrent performance alone 1s
not a basis for- redress The accused also must show that
counsel’s errors deprived the accused of a fair trial, so that the
resulting conviction or sentence determination is unreliable. 7

Since its publlcatlon the Strtclcland standard has been
applied in a number of dlfferent adversarial proceedmgs
These include cnmmal appeals g federal habeas corpus
hearings,? and rials by courts-martial. 10

General Principles

Trial defense counsel must be familiar with a number of
general principles that derive from Strickland and its progeny.
First, an accused may raise a claim of ineffective assistance at
any stage in the proceedings, from pretrial preparation through
postirial submissions.!! Second, the accused normally bears
the burden of proof to satisfy both prongs of the Strickland
test. To prevail, he or she must show the existence of a
reasonable probability that, but for your unprofessional errors;’
the proceeding would have resulted differently. In this

_ context, the Supreme Court defines reasonable probabrhty as

probability sufficient to undermine confidence in the outcome

2Neither the Defense Appellate Division, nor the Govemnment Appellate Division (GAD), maintains statistics on the number of allegations of incffective assistance
of counsel that are raised each year. The numbers, however, are significant enough that one distinct branch of GAD bears primary responsibility for responding to

ineffective assistance claims filed by appellants.

3Strickland, 466 U.S. at 687.

4/d. a1 688,

51d.

6/d. a1 690.

71d. a1 685. Vi
8Evius v. Lucey, 105 S. Ct. 830 (1985).

90sbom v. Slullmger. 861 F 2d 612 (lOth CI.I' 1988)

10United Stmes v, Wsttenburger 21 M! 41 (C M. A 1985)
i

eyt .
W ut

1A samplmg of the rmlmry cases in wh1ch counsel have been cited for defective performanoe mclude Unned States v. Scott, 24 M.J 186 (C M.A 1987) (fmlure
to conduct adequate pretnal mvesugauon) Umu:d States v. Merriweather, 22 M.J. 687 (A.C.M.R. 1986) (failure to object to uncharged misconduct brought out by
the Govemment); Umted States v. Jackson, 18 M.J. 753 (A C.M.R. 1984) (fzilure to raise the statute of limitations as a bar to trial); and United States v. Black, 16
M.J. 507 (A F C.M R. 1983) (fatlure 10 rebut statements that are rmsleadmg, incomplete, or erroneous in the SJTA’s posunal rev1ew) i
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of the proceeding.1?2 ‘The prejudice prong of the test is
presumed, however, if the Government has hindered your
assistance of the accused or if an actual conflict of interest
adversely affected your performance.!? ‘Third, a strong
presumption attaches that you have rendered adequate assis-
tance and that you used reasonable professional judgement in
making significant decisions.!4 ' The Strickland court
recognized both the difficulty and the danger of appellate
courts “second guessing” a:defense attorney’s actions. - As a
defense counsel, you face a wide range of options and
approaches in conducting any given case. The presumption
gives you great latitude in choosing an appropriate strategy
without the chilling suspicion that an appellate court later ' may
substitute its judgment for your own. In practice, an accused
will not prevail on a claim of ineffective assistance ‘against
you if the action or inaction of which the accused complains
was based on a reasonable trial strategy.

.Closely related to the presumption of effective assistance is
the principle that a lack of success at trial does not equate to
ineffective assistance. Deficient performance is determined
by an objective application of professional-norms to the
particular facts and circumstances under which you made your
decisions.!5 The result that obtains from these choices is not
relevant to an inquiry into the adequacy of your performance.
When deficient performance is found, however, the particular
tesult that flows from your performance is important in
deciding the issue of prejudice.l® The worse the result, the
more likely that prejudice will be found.

Flnally, by cla1m1ng ineffective ass:stance the defendant
waives attorney-client privilege as to that issue.!? This waxver
allows you to submit otherwise confidential information to the
appellate courts— usually in affidavit form. The waiver,

however, extends only to information necessary to explain or
to rebut the -circumstances relating to. the allegation -of inef-
fective assistance. You still owe a duty of loyalty to' your
client. By disclosing unrelated confidential information or
otherwise working against the client’s interests, you breach
that duty. :

Conflicts of Interest -+ 3‘

Probably no issue in the area of ineffective assistance of
counsel has received more scrutiny than conflicts of interest.
Conflicts generally surface in two situations. The first may
arise if you enter attorney-client relationships with the accused
and another interested party.-: The other party could be.a
coaccused,!® a Government witness,!? or some other person
with a vested interest in the proceedings. The second situation
may occur if you are committed personally to some cause that
is adverse to a client’s interests.20 In ¢ither case, prejudice to
the client is presumed ‘upon a showing that: (1) you actively
represented conflicting interests; and (2) an actual confhct
adversely affected your performance 21

The application of this test does not foreclose all pOSSlblllly
of multiple representations. Nevertheless, you should avoid
multiple representation whenever possible. ‘Army policy
provides that a defense counse¢l will not undertake or be
detailed to represent more than one client in a multiple
accused situation.22 If you believe that you inadvertently have
committed yourself to conflicting interests, report this
conclusion ‘to your senior defense counsel.23. Normally, you
will be released from the case and another counsel will be
detaxled

115triekland, 466 U.S. ar 694; see also United States v. Bono, 26 M.J. 240 (C.M.A. 1988) (per curiam). :

VStrickland, 466 U.S. at 692, see also United States v. Cronic, 466 U.S. 648, 657 (1984); Cuyler v. Sullivan, 446 U.S. 335, 344 (1980).

14Strickland, 466 U.S. at 690..

15United States v. Mansfield, 24 M.J. 611 (A.F.C.M.R. 1987). .

16Bono, 26 M.J. at 242. In Bono, the defense counsel failed to ‘object to uncharged misconduct mentioned in defendant’s confession and later out into evidence a
mental status report that contained other evidence of the defendant’s misconduct and recalcitrance. After trial, the military judge told the defense counsel that he
had more than doubled the sentence after reviewing the confession. Id. at 241. The Court of Military Appeals found that the counsel's performance was deficient
under the first prong of Strickland, then concluded that resulting enhanced punishment clearly evidenced prejudice. Id. at 242-43.

17United States v. Dupas, 14 M.J. 28 (C.M.A. 1982).

18United Stales v. Blakey, 1 M.J. 247 (C.M.A. 1976).

19United States v. Newak, 15 M.J. 541 (A.F.C.M.R. 1982).

208ee, e.g., United States v. Kidwell, 20 M.J. 1020 (A.C.M.R. 1985). In Kidwell, the accused agreed to act as a govem.tnent informant in retum for a favorable
recommendation for a discharge in lieu of court-martial. The accused’s civilian defense counsel failed to submit a timely discharge request because he felt that the
information his client would produce was so valuable to society that his client’s interests were insignificant in comparison. /d. at 1022.

2L Strickland, 466 U.S. at 2067.

22U.S, Army Trial Defense Service, Standard Operating Procedure, Defense Counsel, para. 3-3 (1 Oct. 1985) [hercinafter Standard Operat:ing Pmcednre];

BJd., para. 34.
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v Under some circumstances; two.clients with conflicting +« The key to providing truly effective dssistance.is to:develop
interésts may.not want to release:you..: You then must 4 single, coherent 'theory. of the case that is 'supported by the
advise:each-client of the ramifications of .your-continued facts and the ‘applicable law. In this context, the itheory:of the
representation. | If each-knowingly and- intelligently waives case is a strategic plan that is demgned to'achieve a partu:ular
his:or' her, Sixth. Amendment protection, you may. continue goal or outcome. - I 0 S ! DAL [ Y
to represent both of them.?* You should document all I R B T TN AT T
waivers carefully and should notify the military judge of the It ;Tha; first»\Step in ‘adoptingia theory-ofithe ‘caseis to
general nature of the conflict to ensure that an inquiry is investigate the facts thoroughly,-including the backgrounds
madeontherecord., .. ... o il and characters of the accused-and the key. witnesses. -After
reviewing -all the facts, you .can identify: the: options.reason-
e ey Tt T b 1 el On e ably, available to your.client:; The range of options-may. run
v Enhancmg Counsel Effectxveness o tomey  anywhere from-reasonable doubt and insufficiency of proof
. -,.IT W e e Lo to various affirmative defenses. i In many instances, an
( - As the Court. stated in: Strtckland the purpose of the Sixth accused’s most viable option will be to concentrate on
Amendment simply iis toiensure that a criminal defendant  Obtaining the best possrble sentence . by means of a plea
receives a fair trial—not to improve the quality of the defen- agreementiy. i i ki 10 roaunnt L i
dant’s legal representation.2s Although that may be true, the O el et e Dyl ey
best defense to an accused’s ineffective assistance claim is to You can select the best theory from the potcntral °P“°“S
showthat.you represented the accused skillfully throughout ~ through a processiof “wargaming.” “Wargaming is nothing
the proceedings. To represent an accused effectively.canbea ~ MOre than visualizing what is likely t6-0¢cur at each stage’of

real challenge—especially for a new.defense counsel. - This the proceedrngs depending on the option you'have'selected.
challenge, however, is not.insurmountable.:.. Through careful You must anttclpate what the Government’s proof will be,
preparation and attention to detail, you significantly can what admlssrble €vidence will be available to support the
unprove the assistance you render to your clients. . o option, ‘how the ‘opposing counsel will react to that evidence,

B ety s and what'legal issues mdy ‘be raised: Part of this process
SR o \ includes reséarching poténtial motions, objections, evrdenuary

Before you ever: talk t° “your first chent yon must under - foundations, and instructions that could affect the' success of
stand the breadth of your duties.> The responsibilities .of a eachoption. ! © =+ Bl ooatuine Lot gl

military defense counsel are set:forthiin Rule for Courts- T PP
Martial -502(d)(6).2¢ . You should read this provision, along
with the Rules of Professional Conduct for Lawyers,?? the
Trial Defense Service Standard Operating Procedure,28 local
rulés of court, and' the Trial:Counsel -and Defense Counsel
Handbook 2 These materials form your “basic load.” "They can provide important advice on ‘the best tactic$ to’use in
not only define the ethical and professional parameters of your presenting the theory.

duties, but also provide you with valuable guidance in G
organizing materials, establishing priorities, and advocating - ./

Before settling on a theory. you should dlSCUSS the facts and
avarlable opuons with y0ur semor or reglonal defenSe counsel
They may see issues |or slrateg1c approhches that you ‘have not

cénsrdered Moreover When a final’ theory is formulated, théy

“"Befdre you ‘walk into court, you should have a“detailed

positions. Cois wieor s mental picture of what is going to happen. Each stage.in the
LT proceedings, from pretrial motions to final argument on

To ensure that you overlook no duty or material issue, use a sentence, should be outlined. All your presentations should be
checklist that encompasses your major responsibilities. A rehearsed. Although you cannot anticipate every eventuality,
sample checklist is printed as the appendix to this note. Other you can keép surprises’in Court to 4 minimium through
useful checklists covering motions, hearmgs and instructions thorough preparation. Most importantly, your preparation and
can be. found in the Trial and Defense Counsel Handboak and "~ execution of all aspects of the ¢ase, including your responses
the M:htary.ludges Bem:hbook PO [ R to ‘surprises, must support-the strategic theory you have

[ i e ey
T TSI R

RENIED U A LA R A APRRITT R LT R PR

24 See, e.g., United States v. Garcia, 517 F.2d 272 (5th Cir. 1975); United States v. Piggee, 2 M.J. 462 (A.CMR. 1975). .

CHAR A

25 Strickland, 466 U.S. at 689.
”Manual for Coun.s-Mamal Rule for Courts-Mamal 502(d)(6) lheremafler R C M ]

z"Dep 1 of Army, Pam. 27-26 Rules of Professnmal Conduct for Lawyers (31 Dec 1987)

288ee generally Standard Operating Procedure, supra note 22. -~ 0 R
SR il AR A DN

29Criminal Law Division, The Judge Advocate Gencral 's School U S Army, I A 310 Tnal Counsel and ) o - o .
Defense Counsel Handbook (May 1991)." it i (24 ' AR T RN L R
30Dep't of Army, Pam. 27-9, Military Judges' Benchbook (15 May 1989). R
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adopted. This consistency :will ‘enhance the credibility of the

theory with' the factﬁnder and w1ll increase your chances of

success. v oo st uion e b :
. .Attorney-Client,Communication .

Every year scores of dtsgruntled chents ra1se clalms of
ineffective assistance; allegtng that they were pressured
unfairly mto makmg a particular decrsron or that lhetr attor-
neys dehberately worked agamst their mterests Although
these clauns rarely are substanuated they do 1nd1cate. at a

minimum, communications breakdowns between the attomeys
and their clients.

Defense counsel are responsible for consulting with their
clients on important decisions and for keeping the clients
informed of major developments in the course of their prose-
cutions.! In military practice, each accused must make
specific electlons about representanon pleas, court-martial
composition, and the assertion of defenseés.” The accused also
must decide whether to testify or to remain silent.32 An
accused can makc these elections only if he or she fully
understands their meanings and effects

Unfortunately, a number of factors can distort communi-
cations between an- attorney and-a client. . An attorney may
use Janguage or semantics that the client does not under-
stand. The client may hear only what he or she wants: to hear
and may “‘block out” unpalatable information, : Alternatively,
the client may suffer information overload—that is,
receiving too much information too fast to comprehend what
is being said. - ‘

You must be aware of drstoruon _problems and must
‘develop techmques to deal with them. The tenor of the com-
~mumca’hon process is establlshed at the flISt meenng The
length and the subject matter of - initial meelmgs may vary
from client to client, but in every case ‘your goal must be to
promote an open and candid dlalogue Address your chent s
questions and concerns fully and frankly; never trivialize
them. Without alarmrng your client ‘unnecessarily, give him
or her a realistic assessment of the case. Finally, establish
from the beginning that you are there to help the client and
that you will do everything ethically possible to protect his or
her interests. Emphasize that, in return, your client must be
truthful with you and must not *“hide” information from you
that concerns the case.

31 Swrickiand, 466 U.S. at 688.
32R.C.M. S02(d)(6).

33See supra notcs 31-32and accompany\ng text.

 Open lines of communication require nurturing. A client
should be made to feel that he or she is a player in the court-
martial process, not just the object of it. You can build client
confidence and can promote communication by returning your
client’s phone calls promptly, by keeping the client informed
of the case status, and by discussing with the client your
theory of the case and your trial strategy.. This is not to say

‘that ‘you should defer to the client’s judgment on these
‘matters;: Unless'a decision 'is reserved to the client’s discre-

tion,3? you must determine which tactics are proper in €ach
case.If your client disagrees with you, or if you have adopted
a controversial trial strategy, you should set down the facts

‘and the basis for your decision in.a memorandum for record.

‘Whenever possible, you also should have your client
countersign the memorandum. R

i~ Research has shown that in oral communications as much
:as’seventy-five ‘percent of a message is misinterpreted or for-
‘gotten.?4 You can promote better understanding and -can

reduce selective perception by using appropriate language and
‘by employing ‘the techniques of feedback repetmon and
rparallel communications. ST . \

The first rule here is to speak at the education and exper-

‘ience levels of your client. Few clients can sort out the

meanings behind Latin phrases or: pompous legal jargon.
‘Explain ‘court-martial procedures, legal Jssues and techmcal
terms srmply and clearly. s ; o

Use feedback to assess how a client actually interprets a
particular message. You can do this by soliciting questions or

‘by asking the client to explain in his or her own words a topic

that you previously discussed. Remember, feedback is a two-
way process.  When you discover that your client misun-
derstood your message, you must take the time to correct the

‘misunderstanding before the incorrect message becomes fixed

1n the cl1ent S mmd

Repeaung a message, parncularly through parallel modes of
commumcahon, enhances understanding.?S You can apply
this technique by reinforcing important oral discussions ‘with

‘'some form of written communication,; such as & memor-

andum, a client information paper, or an election form. When
you use an election form, you should outline the client’s
possible options clearly and should emphasize that the
election decision is solely within the client’s discretion.
Finally, you should provide the client with copies of motions,
briefs, and other pertinent trial documents. This not only

ML Donaldson &E. Scannell Human Resource Dcvelopment The New Tramer 8 Gmde 65 (1985).

35A. Szilagyi & M. Wallace, Organizational Behavior and Performance 502 (1990). -
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keeps the client informed on the status of the case, but also
showcases your continued efforts on the client’s behalf. -~
dorat o e l' R [N

Respondmg to Allegatrons e

. Normally, an meffectrve assrstance allegatron ﬁrst is, rarsed
when a case is:appealed to the Army Court of ‘Military
Review. : Claims are made by the client or by an appellate
defense: counsel who “discovers” a serious error on the
record.?6 - Often, appellate defense counsel will contact you
about the claim and ‘will request a response. ‘In some cases,
however, you first will learn of a claim from a Government
appellate counsel who is trying to respond to an allegauon ina
filed brief. R A O T

.iIn either case, your best option usually is:to submit an
affidavit. :Although you may.feel more aligned with the
Government appellate counsel in this process, that attorney
does not represent you:and cannot advise you.3? Moreover, a
claim of ineffective assistance does not sever the overall
attorney-client relationship or end your continuing duty to
cooperate in the appeal 38
Immedrately after y0u receive notrce of a clarm you should
inform your senior and regional defense counsel ‘of the
:allegation. - They can help you to obtain necessary records or
documents and will review your final affidavit to ensure that it
is not unnecessarily broad and that it contains no confidential
srnformatron that has not been walved by the claim. -

T,
K +f

Before you respond you should request a wntten statement
of the allegation and all documents supporting it, rncludmg
any defense briefs or. affidavits-submitted by the client or by
anyone else. Next, review pertinent parts of the record of
trial, your trial notebook, and any documentation; you
prepared on the case. In every case you work, you normally
should keep notes, chronologies, memoranda, and allied
‘papers readily accessible until all appeals have been resolved.
.. Once you have reviewed the specific allegation and have
refreshed your recollection of the case, you are ready to write
yyour affidavit. The content of the affidavit will depend on the
claim. The more sweeping the allegation of ineffective
assistance, the more leeway you have in responding. Never-

Yo

theless; 'you must be careful not to overreact.. Your response
'should -be. limited to -answering the allegation. -Disclosing a

confidential communication or information harmful to the
client is improper if this data is extraneous to the claim.3?

In general, an ‘adequate response sets out the facts as you
knew them at the relevant time and explains how you
consrdered thosé facts when' you ‘decided to'act, or to refrain
from actmg " Often, you will need to do liftle more than
explam how the questroned action tactically supported your
theory of the case. If poss1ble attach memoranda, trial notes,
or other documents that support your posrtron if these do not
constitute improper disclosures.

Wb
IR

[}
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! Conclusion :

Truth best is, drscovered by powerful statements on both
srdes of the question.4? That pronouncement by Lord Eldon
forms the basis of the mrlrtary s adversarial justice system.
Claims of meffectrve assistance attack not only the perform-
ance of an individual trial defense counsel, but. also the integ-
rity of our system of justice.

SETT O T e e L T T PR RN SV R

As a trral defense counsel, you are responsible for pro-
vrdmg competent and professional representation on behalf of
your clients. To do this, you must understand fully the nature

-and the extent of your duties. You must be sensitive to con-
-flicts, must be meticulous in your preparations, and must
‘employ’ tactics that support a rational theory -of the case.

Finally, you must communicate effectively with the client.

Because a claim of lneffectrve assrstance can be rarsed at
any ‘time, you also must take Steps 10 protect yourself When-
ever possrble, you should document your thought processes
and your work efforts. Partmular care should be taken to
memonalrze drsagreements wrth clients and actions that may
appear controversial. 'Most important, when doubts or con-
‘cems arise, you should discuss them with your supervisor and
‘should’ draw on the wealth of experience that the Trial
Defense Service has to offer. '

36See Hancock, Ineffective Assistance of Counsel: An Overview, The Army Lawyer, April 1986, at 41, for a more complete descnpuon on how claims are

processed on appeal.
37 United States v. Dupas, 14 M.J. 28,32 (C.M.A. 1982).

38]d. ar 33,

39 Assume, for example, that a client alleges that his trial defense counsel failed to interview five character witnesses. A sufficient response would state that the
allegation is incorrect, indicating the dates the interviews were conducted and stating that no helpful information was obtained. Adding that the client is not
credible because he repeatedly lied to the defense counsel or detailing the many terrible things these witnesses said about the client would be unnecessary and an

abrogation of the counsel’s duty of loyalty.

LR
N

40K aufman, Does the Judge Have a Right to Qualified Counsel?, 61 A.B.A. 1. 569, 569 (1975) (quoting Lord Elden).
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Appendix

! :Checl;list' for Trial Defense Counsel
Duties Before Trial
1. Log case/start trial notebook.

2. Determine “day on
R.CM. 707).

3. Document any delays in wnnng

4 Examme the charge sheet and alhed papers for h

a. Completeness

b. Defective specifications

¢. Multiplicity/duplicity/ambiguity
d. Statute of limitations

e. Conflicts * " " -

5. Intérview the client © =

a. Attomey-chent relanonshlp/pnvﬂege

b. Conflicts of interest

c. Allegations and Government evidence.

d. Court-martial process

e. Maximum possible punishment ..

f. Obtain facts/list of witnesses

g. Restraint ... .
h. Client’s personal hlstory/famlly s1tuat10n
1. Client’s conduct pending triat .
J Decrsrons to be made by chem

(1) Choice of counsel
— (2) Court composition
— (3) Challenges

— (4) Pleas

___(5) Testimony
—_ (6) Stpulations
__ (7 Assertion of defenses
— (8) Sentencing evidence

6. Notify TC/CID/MPI of representation

[

—— 7. Monitor.pretrial publicity/consider venue mouon

8. Determine the availability of thnesses/obtam
deposmons or interrogatories, as needed.

- 9 Intemew w1tnesses/obtam deposmons or mterrog

atories, as needed.

evidence available to support or to refute these elements.

e” for speedy trial computation

' 10. Prepare proof analysis sheet listing the elements of
each charged offense and of lesser included offenses and the . . -

11. Identify weaknesses in the Government's case.’
12. Identify potential affirmative defenses.

13. Develope possible theories of the case.

14. Draft written discovery requests.

15. Consider sanity/fitness issues/need for a board." -
16. Represent the client at the article 32 hearmg n

—__ a. Advise the client of his or her rights
.C.M. 405). '

b. Consider benefits of a wawer

¢. Request witnesses/documents.

d. Request preservation of tapes/notes/

transcripts.

e. Examine witnesses.. K o

f. Revrew report and make objectlons

(R C.M. 405) - FE

17, Examme srtes/real evxdence
i A el Pl

18, Request mdependent testmg/expert assnstance
19. Investigate client’s character (truthfulness, ‘good
soldler qualities, and traits pertinent to the offenses charged)

___20. Review client’s per'sonnel/medicaI ﬁles. S

21 Obtam anthentlcated copxes of favorable 1nfor-
matlon

% Inyes'tigatetthe (I:harzn:terVof'eachb‘1':‘3‘)""""“’“ess

23, Explore altemanve dlsposmons with your chent and
the command o :

-a. Dismissal of charges. :
b. Article 15/administrative sanction
c. Discharge in lieu of court-martial.
d. Negotiated plea to offense or to lesser
included offense.
e. Contest.

24. Determine motions/writs/provide notice.

25 Develop theory of the case and wargame trial
possibilities. '

26. Anticipate evidentiary issues and objections.
' 27, 'Outline direct examination.
28. Outline cross-examination. -

29. OQutline opening statement.
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—— 30: Outline closing argument. - :::fo vliashl I __ 37. Outline sentencing argument.
31. Prepare demonsnati\,(e&ev‘idence..",.(- Gt s 38. Notify TC of plea/forum/intent to offer defense of
. alibi, innocent ?ngestiﬁo,n,l or lack of mental responsgb}lity.
a. Photographs/videos. ;. . oo igo0ci 11 C e AR

____ b. Charts. T 39. Submit witnesslist. |
¢ Dlagram . SO G L ERFEI S  ERA L A PR A R |
__d Map LTV co0eih nomiTe R 2 R ’ . ‘
—t— O Pemonstrations, i nienony el . Duties During Triat %17 00 1
— 32 Prepare real and documentary evidence. 1 40: Represent client zealously 1" 'v‘f‘:*f““’f-ﬁ\i;) S
1., T ol VOV MY S
—_a Foundation. — 41. Assertall apphcable monons/objecuons
—_# b, Authentication.’t ©'1v o/ ’f B T cehiiva i eenleh v s esod F
___ c¢. Stipulation. RN 42 Adjust arguments locomport with facts in evidence.
___ d. Markievidente.’ #!i' . v lmonn ] o sy e beemode spedo o o vty ®
et supns 43, Ensurethatchentfu]ly understandsproceedmgs
33, Prepare the client. i i fpy peonntan ) g _
PALRRNE 2ot cviintod o
a. Finalize plea/forum/prepare i necessary vy, Duties, After; Tnal Sl
documcnts Ag i Foe treasy weivnd _ PO .q,ll 00mne? b T
b. Explain theory of the case/tnal 0BT ___ 44, If client is found guilty, adwse6 glient.— .,
procedm'e o
____ c. Prepare testimony., -, TR P i o ____ a. Appellate nghts/artxcle 69/31gn elecnon
d. If client decides to plead gu11ty, conduct o b, Effect of sentence, -
amock providence inquiry., ... i g, 9 gl —C Clemency/early release/rehabﬂnauon
e. Obtain chentsconsenttoany ' T opportumues e 1‘. . ey g

h (Stlpulathn i 1 RIS ! l "
£ Advlse chen; o ‘ appellate ng

i 45, Prépare clémency pehhod RCM 1105)) -——

'('s1gns St AT LA 7) Lo
— £ Advise client of right to request deferral ___46. Rev1ewre¢ord of l:m_ﬂ'l PO MUEGLE 5
of confiriement. euptt Voeihetack minees b
) Emphasize the importance of the client’s 47 Revxew ebut SJA’s stmal réview’ (R.C.M.-1106
'“"‘{'_"é'réﬁife"}aﬁdéonducnﬁnggun SO L g\) R oLt ‘/r ,I,tl\sq i R(; coRtny 2 (R; b )
MOl 48, Prepare art1cle’38§ bne*t‘/ahi'cle 69 peuuon. —
- 34 Revxew member quest10nna1re/prepare vo;r dzre Hoa chamod of enciniog U 0
Becgnduns o Tt ond stz —_ 49, Cooperate fully wuh appellate defense counsel.
35 Prepare requests for instructions. _ boo gm0 d aotod) (1)
Lo Ineibs o o vl cetemoin o B8 e e T
: fOTnoD vy g
____ 36. Prepare requests for special findings. Lo 5o :r.;.:“:';iiy;u y ey
e T 1Ny
o Lo S, T oSl (e
Ilr‘j‘i‘m o r' mes ciotisiugi? @)
eni ol (1; oo ,s‘lrx 1y o o ,wb o M0 3"” vy
i AL vof. e 1 1t
*TJAGSA Practice Notes el A s )
A2o b poimimgemn 1o [UACE T eVl e
]nslructors The .Iudge Advocate General's School
st Ghbvge ey o Do o ae(l 2D ; e O T
- Aobom ouat s agldeno N alotldisy fons oM v .
T SRR R CnpzmalLawNotes
Iern srmnyigd Lot osons ol e ol Gl vt *H —— mintdovesees i To vilidelisve odl coimn e J;Cl 3 -
Contingent Confinement and SRR Cussion to RCM. 1003(6)(3), howsver, “cautionifs]” ’ﬂlat“‘[a] 2
znnijthe Accused’s Counter-Offer.....; .~ .- fine normally should not be adjudged against 2 member of the
' T T amied'forces’ uriless the acéused Wwas°uhjustly ‘eitiched’ as-a—
Rule for Courts-Martial (R.C.M.) 1003(b)(3)! authorizes result of the offense of which convicted.”? At s special or '
courts-martial to adjudge fmes as punishments. The dis"-"_ urﬁnmary court—m’arual a fine, if ad I)udged mayI sublsntuit'e for
el PRI TS [T IS VRNE RN R ROY TR R
TR s S BE P oD b, e dio s r!t.vi .
Saat oyl gm0 alds !uL‘sJiu S

2R.C.M. 1003(b)X(3) discussion. But see United' ‘States'v. Wl]].ums, 18 MJ. 186 (CM.A. 1984) (prov1slon that fines * ‘normally [are] for un_]ust enrichment” is
directory, rather than mandatory).
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a forfeiture, but it may not exceed the amount the court-: Confinement may not be ‘executed -for fail-

martial‘could adjudge for'the forfeiture.3- At a general court- - ure to pay ‘a'fine if the :accused demon-
martial, the amount of dfine is not controlled: so tightlyy" strates that the accused has made good faith
however, a fine may not be $o severe that it constitutes cruel '’ » iiefforts to pay but cannot because of indi- - - -
or unusual pumshmem.“ B . o ¢ T gence,anless:the authority:considering the

P ol

R U Poe s

. i..,/imposition of confinement determines, after
To motivate payment of’ an ad_ludged fine, ‘the Manual for .1« . giving the gccused notice and jopportunity - ..
Courts-Martial allows a court-martial to adjudge contingent” .i-iizi .10 be heard,-that there is no gther punish- R

conﬁnemcnt Rule for Courts Mamal 1003(b)(3) prowch' a1 it - ment adequate;to meet the Government’s -, -
e RUREIST ¢ " ;mterestmappropnate purushment.

[Tlo enforce collection d fine may be " ‘ T o ;
'accompamed bya prov1sron in the sentenice Although thlS rule attempts 'to ensure; consututlonal protec- 3

that, in the event the fine is not paid; the' < tions to an accused,$ it fails to establish’ specific procedures

person fined shall, in addition to‘any period - + that the government should use to conyert an unpaid fine into

of confinement adjudged, be further con- . _ confinement: The ’nnhtary appellate courts have attempted to .
' fined until ‘a fixed penod considered an - fill [hlS ‘void." In'United States v.' Rascoe? the Navy—Marme o

Corps Court of Mlhtary Review outlinéd procedures and cri-
teria® that oonvemng ‘authorities should’ use when making this
' e S it determiindtion.” A'recent Army case, decided by the United
‘Rule for Courts- Marual lLl3(d)(3) protects from cbntm . States Colirt ‘of Mrhtary ‘Appeals, has ‘added another layer of
gent confinement an accused who cannot pay a'fine because protecnon for ‘accused w1th adjudged contmgent confme-
of a lack of funds. Thisrule states; poede o . mems o R :

equivalent pumshment to the flne has
‘expired.S ety

3For example, a special court-martial may adjudge a forfeiture of two-thirds of an accused’s pay per month for six months. If an accused is reduced to private (E-
1), the accused’s pay would be 3900 per month until his or her discharge is executed. Accordingly, a special court-martial’s jurisdictional limit for forfeitures
would be $600 per month for six months, or a total of $3600. Therefore, the maximum permissible fine the special court-martial could adjudge would be $3600.
Moredver, because a special court-martial may impose a fine only as a substitute for forfeiture, it could adjudge no forfeitures in addition to l.he $3600 fine.

4U.S. Const. amend. VI (“Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments mﬂlcled"), see also Umfonn
Code of Mlhlary Tustice art. 55, 10 U.S.C. § 855 [hereinafter UCMIJ]. Anticle 55 provides expressly, '

* Punishment by flogging, or-by branding, marking, or tattooing on the body, or any other cruel ¢r unusual punishment, may not be adjudged ;. . . '

by a court-martial or mﬂrcled upm any. persm subject. to tlus chapter {The use of xrons smg]e or double, except for l.he purpose of sa.fe ooel

custody, is prohibited. . oA o AT 0T et e ST TRy R AN Py d ot
UCMI art. 55; see also Williams, 18 M.J. at 186. In Williams, the Court of M]hmry Appeals found no fmancnal limits on the fine a general court‘martial may
adjudge, other than the consntuuonal nnd statutory proscn,ptmns of Qruel nnd unusual pumshmenl The court, however emphasued l.hat

. unless the prctnal agreemem spec:ﬁcally mentions the posslbl.hty of a ﬁne or ol.her evldenoe [suggesxs] rthat the accused was aware that a ﬁne
‘ could be imposed, a general court-martial may not mcludc a fine in addition to total forfeitures in g guilty plea case unless the possibility of a
fine has been made known to the accused during the providence inquiry.

Id. at 189.

5RC. M 1003(b)(3) One caveat to com:mgeru conﬁnemem ls thaL the loml penod of conf'mement served by the accused may noL exoeed t.hc Junsdrcuonal ]umt of
the coun-mamal Ad. el e v

An unsettled issue in the area of-contingent: confinement is whether the cngina.l.ly adjudged sentence must mclude conﬁnemem onto whrch lhe conungent :
confinement is “added.” The service cours of review are spliton thisdissve: . - ©coor vl el piders, 5 , :

In United States v. Shada, 28 M.1. 684 (A.F.C.M.R. 1989), the Air Force Court of Military Review held that an accused who is not sentenced to confinement
cannot receive a sentence that includes conditional confinement if he or she fails to pay a fine. On the other hand, in United States v. Bevins, 30 M.J. 1149
(A.CM.R. 1990), the Army Court of Mrhmry Review held that a fine and contingent confinement may be imposed even though the sentence does not otherwise -
provide for confinement. More recently, in United States v. Tuggle. 34 MJ 89 (C M. A 1992) t.he Coun of Mrhtary Appeals declmed to address the issue.

6 See R.CM. 1113(d)(3) analysis, app. 21, at A21-76 . '

H H e e q . H z & P - e ey
"A'f;'lj«,;,";«,l ,',Rv. L5 etredn T R TR PRI

R TR Yo

731 MJ. 544 (N.M.C. MR. 1990) “The coun held that contingent oonﬁ.nement for faﬁm to pay Y ﬁne cannot be converted to confinement unless the eonvemng .
authority first determines whether the accused failed to pay willfully, or failed to pay because of indigence. See id. at '556-59 (forblddlng arbitrary transformation’
of a fine enforcement provision into punishment); see gfso id. at 563 (listing the criteria the convening authority should consider in making this determination).
The convening authority may order the accused confined if the accused willfully refused 10 pay the fine.. See id, at 553. JXf the-actused failed to pay because of
indigence, however, the convening authorily may convert the condrhonal eonfinemcm to confinement only if no ol.her alternative to oonﬁnemcm will satisfy the
penal interests of the government. /d. at 557-58. e : - . i

$Determining that it propetly could “consider the federal criteria,” the court adopted provisions of 18 U.S.C. §§ 3572, 3614 (1988) as guidance. /d. at 563; see also'
infra text accompanymg notes 48-50 (describing the criteria the court adopted). The court also declared that it will use two additional criteria when determining if
a transformation action was appropriate: ‘
a. Whether the accused willfully refused to pay the fine or had failed to make sufficient bona fide efforts to pay the fine; and
b. Whether, lookmg at l.he cnme and the accused all.emauves to 1mpnsonmem are not adequate lo serve the purposes of pumshment and
" deterrence.” E

Rascoe, 31 MLJ. at 563.
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Good-Faith Efforts and True lndigeuce;—.»: "y military magistrate,: and that a hearing had. been scheduled. ;.
BYte ;;ﬂUnited States v, Tuggle%. S The memorandum also stated that. Tuggle could: present
et Lo T ennd Lo o ne e evidence at the hearing that he had-attempted. in good faith t
Sergeant First Class Edward M Tuggle pleaded guxlty to pay the fine, but had Jacked the assets to do so. 15r a1 el
one specification of making: a:false official statement and to . IR SIS ERE G
two specifications of larc‘eny of military propérty. valued at On 6 December, the military magxstrate conducted the
more than $8000.10.- The military judge sentenceéd him to pay "{‘“‘Pg Tuggle appeared with his defense counsel. The
a fine of $10,000 and to be reduced (o' the ranik of specialist. mxhtary magistrate adv sed Tuggle of. h1s nghts Tuggle
The sentence also’included a-provision that, if ‘the fine presented evidence, tesufied and was cross-¢xamined. The
imposed remained unpaxd ‘thirty ‘days aftef ‘action; Tuggle military magistrate then concluded in his “findings and’

would receive one year's contingent confinement and would recommendations™!% that Tuggle was not indigent and that,
be- reduced to prlvate (E 1) 10 m e although Tuggle hadgmade ‘reasonable- efforts"” 1o obtain a
. :. Syl ; loan, he had not made “a good- falth effort to meet his court-

-:‘.,”h, L H

: g :
On 3 November 1989, the. convemng authonty approved ordered obligation. "} vl |
the sentence as adjudged, including. the provision ' for contin-;. On 12 December, Tuggle through hxs defense counsel,
gent confinement. Thirty days later, on 3 December 1989, the ,  asked the convening authonty 1o allow him to pay the fine in
accused had not paid the fine.12 On 4 December, the conven-, monthly forfeitures, or in installments, as a “reasonable alter-
ing authority began the process of determining whether the),  parive punishment to the sentence of confinement for a year

accused had “made good-faith efforts to pay the fine, but - andireduction to E<1."9. ' Nevertheless,.on 13 Décember, the

could not™3, do 5o because of indigence. The convening;  convening authority “implicitly adopted?’2 the findings of the -

authority appointed the chief of criminal law for the Fifth magistrate and ordered execution of the one-year confinement

Infantry Division as “military magistrate.”!4 On 4 December, and the reduction 1o private.

the staff judge advocate provided the accused with a memor-

andum notifying the accused that the fine had to be paid by 4 The Army Court of Military Review.affirmed .the conven-

December, that the convening authonty had appomted a ing authonty s execution of the conungent confinement for
arangor s e : : :

TN A I DY
[V

934 MJ. sg (CMA: 1992)

IREEA T o A RS

fon LRIV

l:,:,.‘t Lanu bt

FRY ;‘]f.f‘\’“!;lvr‘a:},.; Lo,

10§ee UCMT s, 107, 131,

11Judge Cox recognized that the Army Court of Militaty: Réwew had quesuoned in passing the propriety ‘of a “contingent'reduction to E-1." 'Tuggle. 34 M.1. at 90
n.3. He noted, however that the: Army ‘court’ had 'resolved this dilemma “uptly” by tulingthat the ‘confinement and the automatic “administrative ‘reduction”
provisions of UCMT article 58a had rendered the issue moot. See id. (emng United States v. Tuggle. 31 MJ 778,781 (A.CMR. 1990), rev'd o other qrounds, 34
MJ 89(C..MA 1992)) oty e et ol celors LA e UM e PR BT B ,’\“‘ Ce v e 31' RN o

<

The Army court, however. may not have resolved ﬂus jssue eorrectly Reducuon under RC.M. 1003 is'an adjudged pumshment. See' R C. M 1003(b)(5)
“Reduction under Afticle 58a [, however,] is fiot: pah of the sentence, but is an adiinistrative’ ‘result | theretf.”™ R.C:M. 1003(b) discussion. Accordnngly. a military
judge cannot adjudgt @ reduction that is the adminisirative conséquence of another ndjudged pumshmem such as eonﬁnemem ‘hard lnbor wnhoul ecmﬁnernent ora
pumuve dlscharge. o a0 ST TS .

oY g b

This issue could not arise if every mi]nary appellate court followed the plain meamng of RCM. 1003(b)(3) The rule clearly requires an uunal period of
adjidgéd corifinement to' Which éontingent confinemenit is'added:’ Seé id. (cxptessly providing that, if & “fine is not paid, the person fined shall, i addition fo any
period of confinement adjudged, be further confined™) (emphasis added). If an accused is confined initially, he or she will be reduced admnusmnvely 1o private
(E-)). :See UCMI art, 58a. If the accused then receives additional confinement for. failing to pay a fine, the leeused nlready wﬂl hnve been mddced See id.
Therefore, the accused’s reduction would not be contingent on his or her nonpayment of the fine. See supranote 5. - .. N :

PUAY r sl omnt vty fe

lzTuggIzh34M.J lt 9b o
13RCM1113(d)(3),Tuggle 34MJ n90 e e T R s o
syl g LR [ I RTINS B [ DU IS PRV CTE P20 EP R DY L4

14Judge Cox expressly quesuoned the propnety of lhxs en)otmmem. iuggesnng xhal Lhe demnnds of Lhe ‘magistrate’s pnmary dmy posmon as duef of criminal. ,
law virtally precluded him from rendering an impartial decision. Tuggle, 34 M.J. at 90 nl. Chief Judge Sullivan also questioned this officer's qualifications 10 act
as “a sentencing court,” stating flatly that; hdd hé Wrm.en the mﬁjomy opimon he w0uld have 4fo f d plm.n error. See ld a 94 (Sulhva.n CJ.. concurring) (cu:mg
Bearden V. Georgm 461 U S 660 672 (1‘983)] LIV fa e n Bt b L1

131d;at 90 “The 'couft noted that this Was’ the firét Lime ﬂm lhe gb\remmenr nouﬁed the lechsetf thdt “should he be i.mible to lccumuhte the ermre amount of the ! -
fine, ‘a good fmh effor; m \us ‘pnn would be v1ewed favombly by the eonvemng luthomy‘ » Id at 93 HY e ,

sy ) IAEN SN R

161d, The counmcludedthuundated documenl ulnappendlxlolheq:mlon Seeld at 93- 94
Vidat90... >y o oo et
1974 . Lo randt Mot -

DAt syt o tosiz ek e et b e ad) e

2/d. By using lhe word "unphclt,” the Coun of M:lmry Appea.ls unphed that a convemng authority lhou]d state exphcu.ly whelher the ccmvemng authomy has
adopted or has rejected the military magistrate's findings and recommendations. (s

[ SRR

A s

TE

b

N LTIV R EUNEN NSRRI RIS | "x'f'h oF boavador gl Tl o e el g IR
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nonpayment of the fine.2!: It held that the findings and recom- :
mendations of the magrstrate and the action by the convening ’ tence unul acuon was msufﬁcrent to pay the
authority were “dlscreuonary decrs:ons. subject only! to ﬁne” RE ,'\'_ ff S s e

review ‘for “abuse ofdlscretron"22 I-lavmg adoptedthts stan- B SRR L RS e
dard, the court “agréed”23 with the ‘magistrate"s ﬁndmgs that Siie The sale of Tuggle 5 recently purchased

the accused was not indigent and that the accused reasonably “Chrysler LeBaron convertible would not - -
could have raised, the.§10,000. The Army sourt 1 noted " have 'produced sufficient funds to pay thé -
speelf*cally that the accused could have surren his three-  fine ahd actually '‘would have _lncreased
month-old, Chrysler LeBaron converuble could have sus- Tuggle $ overall mdebt.edness'*‘9 ~ '

pended temporarrly his * voluntary payments for child :
support and support of; h:s mother; could have cancelled ]us
life i msurance policy, which had a cash value of at least $837;

could have cancelled his life insurance allotments; could have
cancelled his bond allotment; and could have(asked his
mother to take out a second mortgage on her house and loan
him $6000.24  Because it agreed with the-magistrate that
Tuggle had not made a bona fide-effort to pay ‘the fine, the
court concluded that it did not have to determine whether
Tuggle’s request to:pay the fine in installménts waslan
“adequate altemauve method ot‘ pumshment.”” SRR

. Tuggle‘s entire salary from the date of 'sen- -

. TherecorddldnotsupporttheAnnycomts ‘
conclusion that Tuggle's support payments -
. to his. mmor chxldren and hrs mother were
et “voluntary"3° - T

L A soldrer s famxly members have no duty to
; -~ mortgage their. homes to satisfy a fine, . .
.adjudged against the soldier.3! W e ey

: From these factual findings, the court noted that “a strong

e argument could be. made-that Tuggle dld not bave sufficient
The Umted States Court of Mlhtary Appeals reversed thié' hquxd assets to pay the f'me "3z i

Army court, The Court of Military Appeals began its arialysis S

by recognizing that R.C.M. 1113(d)(3) protects'an accuséd
who cannot pay a fine because of indigence.2¢. The court then
consrdered ‘whether Tuggle truly was mdrgent and whether
any altemauve punrshments would have’ been adequ'ate Ito
satisfy the govemment spenal mterests , ”} .

The Court of Mrlrtary Appeals analyzed the facts*’ found

IR

Next the court declared that, although “1t [was] msonable:
to expect that Tuggle would use all available assets to pay the’
fine . . . it [was] cledr from thé senténce, the Govemnment's:
actions, and Tuggle’s actions, that [Tuggle] thought the fine
was an all or nothing proposition.”33 The court evidently
concluded that this finding excused Tuggle from offering any
pamal payment on the $10 000 fine asa good-farth effort to
pay the fine. R ‘

by the Army court and concluded that: |

ENE 1 TN G

. | SR ru 5 - B T . - v . 3 M
[ RIS IOV EE S [ R R A R i

7 United States v. Tuggle, 31 M.J. 7’18(AC.M.R 1990),md,34MJ 89(CMAL1992) . . oo o p g e g o
Brda780. Tt e e '

T

Bld. : I

%Ald.

251d. at 781; see aiso R.C.M. 1113(d)(3).

26Tuggle, 34 M.J. at 91; see also Bearden v. Georgia, 461 U.S. 660 (1983); Tate v. Short, 401 U.S. 395 (1971); Williams v. Illinois, 399 U.S. 235 (1970) .

21The Army Court of Military Review held that the magistrate’s findings and recommendations were discretionary decisions, subjeet to review for abuse of
discretion. The Ammy court’s review comported with UCMT article 66. See generally UCMIJ art. 66(c) (establishing standards of review for the courts of rmhtary,
review). The Court of M.i]nary Appeals lppalenlly performed . lmulnr facmal review, even though l.ts nandard of review is limited by statute to “matters of law. “

SerCMJarL67(c) . St O S I ST _; : EARUE PR B .:.—r-.-y..,j B r R

28Frcxn sentcnce until lct.ton, 'h:ggle contmued 10 receive pay et lhe rate of s lergeanl ﬁrst chss See generally R.C.M.. lll3(a).

2The court noted that, although Tuggle still owed over $23,000 on the car, it had a market value of only Sl9d)0 Tuggle 34 MJ. at 92. Consequently it
concluded that sel],mg the automobile mrght have reduced T\:ggle 5, unmedme debt, but would not have produced lny funds for the fine. Id. 0

”ld B . : i JEXi T seli) :_‘ l IR i {f "f“","‘".':"‘\""( PR

. , ) . .

32/d. (emphasis added) This is an incorrect lundard for eppellate review by the Coun of Milmry Appeals See UCM] art. 67(c); see also supra note 27.
Apparently, this “holding” aflowed the court to bypass the first test of R.C.M. 1113(d)(3)—that is, detenmmng whether the accused was indigent and whether he’
had attempted in good faith to pay the fine. :

33The logic 1 ing the court’s conclusion is questionable. If Tuggle truly thought that paying the fine was "an all or nothmg proposmm why did he propose.
1o pay the fine in monthly forfeitares or installments? “Comimon sense suggésts that this oﬂ'erto make m mmal parml payment evinced the lceused s good -faith”
effort to pay the fine.

N
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The court:then:stated thatthe:¢onvening adthority erred
when he neglected to consider whether Tuggle's proposal of
voluntary allotments from Tuggle’s pay would haye accom-
plished the purpose of the fine. To support this assertion, the
court looked fo-the Upited.States. Sentencing Guidelines,
which provide that a defendant may pay a fine jn installments,
should the ‘lump sum.. ., have an unduly severe impact on”
the defendan ',P,’I‘be co_urt glso looked to,18 U S.C. § 3572,
which allows federal criminal Jcourts 0 cstablrslt payment
schedules for defendants who must pay fines. 35

The courl concluded that "Ttlggle was not g en an n oppor-
ftunity to make &' good- farth effort to. pay the ﬂne "3 Noting
that the “single’ most 1mportant facror inTits] tlecrston”'-‘7 was

installments or monthly forfeitures, 1t remarked pointedly that
the convériig'authority never €xpressed in ‘the recofd why
this proposal was reJected 38 - Abcordingly, the’¢ontt fuled that
the convening authority erred in‘ordeting Tuggle-confined and
in reducing him to private.

g B Ieddr b g so zaniba0h Tonesl seaiy o]
irWhen the :court rendered its: Judgmentp Private Tuggle
already had served his one yéaf.of confinement. .. ConseH
quently, the court held that the fine was satisfied “by opera-
tion of law.”3 - The court’invalidated theifine and Tuggle’s
reducuon 1o pnvate.,afﬁrmmg only 50, much of the sentence.as

B ot T T L L kg e breys
S N ,:au.v-’w 2l L pnotion

"'.ﬂf;! TG te!

o de o oenwr
sy aedy bedogln
o Janrue ke |

Rule for Courts Marual 1113(d)(3) protects an accuse( Wwh o
cannot pay a fine because of indigence or lack of 1 monetary
assets, but it provides little procedural guidance for ordering

,,n

the execution .of Contingent: confiriement.: Accordingly,: -
practitioners ‘must-turn to case law tha 4s still developing::
This ¢creates .a. pOIentral :mine . field; that should be .avoided .
wheneyer possxble.t If, however, this situation cannot be
avoided, Judge advocates 1should follow the gutdelmes set,
forthbelow sy ol g e e 3 i

A conve ing ﬁuthortty sh uld‘nol approJe : sentenCe prov1— .
sion alioWint for cohungen conﬁnement unless the sentence
also mcludes Eonfinemeni ‘tat is not contingent’ upon the’
dccused's' failifre’ to- pay ‘@ finé:41 " Whenever possible, contin-!
gent conﬁnement shbuld append to lan‘tmttal adjudged term
ofconﬁriement. SRRy

; RN Ot T R R N NP L P PR KRR R
“ Before the stispense date- for payinent of the fme. the
accused -should be notified of the'suspense date’s impending
arrival; -He or she also should be advised that he or'she must’
“make good:faith efforts”:to ‘pay the. fine ‘or,if the accused is’
indigent, muist propose a-reasonablé . alternative 'to' a confine-,
ment that will satisfy. the: government's penal interests.#2 ;The
accused should be informed, that his or her ;failure to comply
with one or the other of these requirements could result in his
or; her. copfmement and that the government w111 accept
prompt partial, payment as a, reasonable altematwe to 1mprts-
oning the accused 43_ e .

ey H ?u I

"‘ls,f BRI AL

regl Fng il e S 9t

. tlte accused does not pay the ﬁne by, ‘the requlred date, the
officer exercising, genera,l court- marual Junsdrctron over the
accitsed when the R.C.M. 1119(d)(3) proceedings’ begm44
should appoint a neutral hearing officer.45 “This hearing’
officer should determine whether the accused wrllfully refused
£6 pay thé'fine o failed td niake sufﬁcrent bona fide'efforts to
pay the fine?6 and whether, “in’light* ‘of the ‘nature of the
offense and the characteristics of the person, alternatives to

14U.8. Dep't of Justice, United States Sentencing Guidelines § SE1.2(g) (1989).
3518 U.S.C.A. §5 3572(h)-G), 3573 (West 1983 & Supp. 1991); see alsé"United Statdh V. Rasce, 51 M.I 544, 563 (N:MC.MR. '1990).: In Rdstoe, the Navy-
Marine Corps Coun of Military Review speculated that, were the President to establish guidelines for convening authorities to use when deciding whether to order

contingent confinements executed, the President would look to “established federal criteria” in title 18, United States Code. See id. at 563; see also 18 US.CA. §§
3573,3614 (West 1983 & Supp. 1991). o

36Tuggle, 34 M.J. at 93. . A
4. CUCETHIL L L e eV e

38 B T T L Sy PR ey pe e - ‘. . , " . . . o
Id. OIS S DAY A PR T AT RVIETECT FL A AT 6 I LRGN B EOTIN SESVIEARTIE S DRREIR TS BRIt O B ¥ S Sorpat ouliesdneny e e DRTIE L

Liadten™

approach found in Umted Suates v. Shada 28 My, 684 (A F C. M.R 1989) 'Ihe Chle beneﬁt of thrs stmtegy rs that it accords the language of ]’2 C. M .1003 (b)(3) its..
plain meaning. See supra note ll - i

e o 1 [ E P
42This advice wrll sausfy the requrtement ol] the ﬂC'ourt ol’ Mr.htary Appeals lhat the accused be af’forded a'reasonable o opportumty {o make good-fmth effons to pay
the fine. Realistically, however, any accused that has been placed in confinemient ‘will have been feduced to private (E-1), either as a punishment under RCM."
1003(b)(5), or administratively, by operation of UCMI anicle 58a. If the original punishment also included substantial forfeitures, the accused’s chances of -
accumulating enough money to pay a fine are minimal. )

43ij Tuggle. 34 M.J at 92 (relymg upon the accused ] percepuon that payment of the fine was an all-or-nothmg proposmon)
A Rascoe; IAMT, at57l. e R A ' :
45See Tuggle, 34 M.J. a1 94, (Sullivan, C.J., concumng)

ERAIP LR T IR SalaL I b ERENEN R

46The convemng authonty carefu]ly should( constder altem ' pa yment plans offered by l.he accused 'Dte mtlttary uppellate coum probably wr.ll look to these
proposed plans as good-faith efforts to pay the adjudged, approved fine. y

O
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imprisonment are not adequate to serve the purposes of pun-
ishment and deterrence.”?  The hearing officer should
consider any alternative pumshments the accused may

propose. ;. - ‘ TR P

In makmg these determmauons. the hearmg officer should
consider (he cmena set forth in 18 U.S.C. §§ 3572 3573 ‘and
3614, as apphed in Tuggle“s and Rascoe,4? and should make

specific findings about the accused’s ability to pay the ﬁne. A

In hlS or her analysns the heanng officer should consrder

e The accused s mcome earmng capaclty. and
financial resources; .

« The burden the fine wiil impose on the
accused and on those fmancrally dependent
on the accused , .

. Thepecumarylosses 1fany.thatorhershave o
suffered; \

e ‘Whether resutuuon is appropnate and ifitis |
, appropnate whether the accused has made
restitution; and :

-+ The need to deprive the accused of the profit
that he or she obtained 1llegally from the
. offense.50 ;

The convemng».aumoﬁty shoul_d“review the findings of the -
hearing officer and should adopt or reject them explicitly. A
convening authority’s findings must be explicit to permit -

appellate courts to review them for abuse of discretion.5! -

Convening authorities should note carefully the factual

determinations the Court of Military Appeals made in Tuggle. .
As the court explained, “good-faith” efforts by an accused
may .include offers of installment payments. : They do not
include inducing an accused’s parents to incur. a debt to help .

the accused to pay his or her fine.52 Convening authorities
also should note the court’s apparent reluctance to require an

47Rascoe, 31 M.J. at 563.
BTuggle, 34 NJ. at 92.
49 Rascoe, 31 M.J. a1 563.

accused to terminate support obhgauons to raise money to pay
afine’3 S Co "o

Although the Rascoe court recommended lhat a convemng i

authority include the findings of fact in the action,34 a separate -

memorandum outlining the convening authority’s findings

i

and rationale is adequate ‘and keeps the action “clean.”: The "
memorandum should include the convening authority’s
findings of fact about the accused’s indigence and should .

describe the opportunity given to the accused to pay the fine,
the accused’s efforts to pay, and any alternative measures to
confinement the convening authority has considered. If the »

convening authority finds these alternatives inadequate to

satisfy the penal interests of the government, theé. memor-
andum also should include a statement explammg why the

alternanves are unacceptable 55

( Conclu.uan

To enforce collection of a ﬁne with contingent confmemem :
often seems attractive. Tuggle, however, 1llustrates ‘the
difficulty in enforcmg a-confinement provision.' In most

instances, an accused ‘cannot raisé enough money to pay a
fine. Even when an accused has been enriched unjustly by his
or her crimes, he or she probably will have spent the spoils
before’ the fine is adJudged The end result w111 be a scenario
srmrlar to Tuggle in which the government essentrally

attempts to squeeze water from a rock MaJor Cucuhc S i""j

A Remmder from the Court of Mrlrtary Appeals
Grant Challenges l‘or Cause leerally

The Court of Nhhtary Appeals recently remlnded mlhtary

judges. and counsel that challenges for cause must be granted

liberally,- In. Umted States v, Berry, 56 the court reversed the .

larceny convictions of a Navy petty officer when it found that

the military judge improperly denied the accused’s challenge
of a member of the court-martial,

50/d. In Rascoe, the court identified a sixth standard, see id: (whether an accused ean pass the fine on to consumers), but tl'us standard normally will not apply to a -

military accused.

51See Tupgle, 31 MJ. at 778; Moore v. Akins, 30 MJ. 249 (CM.A. 1990).
52Tuggle, 34 M.J. a1 92.

3d.

54Rascoe, 31 MJ. a1 571.

331d. a1 571.

56 United States v. Berry, 34 MJ. 83 (CM.A.1992). '
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Petty Officer ‘Beiry was tried by a special courttmartial -

comprised of officer and enlisted members. Found guilty.of :
three specifications of larceny, he appealed. Berry argued that
the military judge impropetly denied a defensé challenge for
cause against one of the enlisted members of the court-martial;

The Nadvy-Marine Corps Court of Military Review opined that i

the military judge should-have granted the challenge, but held ::

that'the: Judge s failure to: dols<) did not constrtute revelsrble i

error.37.' G oo ji;..ﬂ;i EICF I e ey i

Ar 3 G et e - Cop e

Dunng ‘defense voir. dzre, the challenged enhsted member

Petty. Officer Zabala, revealed that he was “a command duty .
investigator”; on the same base as the accused..;Zabala also . .
disclosed that his.duties required him “to interview, .i::i »

interrogate, . -. .« and apprehend” suspects, including service

members suspected of committing-larcenies, -and that he :

previously had participated in Naval Investigative Service
(NIS) undercover operations.5#

The trial counsel, attemp'tirig to rehabilitate Zabala, estab-
lished that Zabala knew nothing of the case and that he would
dec1de the case solely on the facts presented 'l‘nal counsel
however.‘also estabhshed that the Zabala knew, .and had
worked w1th .one. of the NIS agents who later would provrde
crlqcal testlmouy agamst the accused.s?, T
plreas i

I}e rmhtary Judge then asked ‘Zabala several questlons

Zabala responded that he could listen to the evidence, that he
could remam 1mpart1al that he had no preconcetved op1n1on '

of guilt, and that he would listen to all the witnesses.60’

The defense counsel challenged Zabala for cause, citing his
duties as‘an inVesugator and his previous Undercover work for
NIS. The trial ‘¢ounsel oppdsed the challenge, stressing
Zabala’s representauons of 1mpart1ahty and his lack of
kn0wledge fof, or involvement 1n; the case. | Comménting that
Zabala’s 'secutity ‘duty was not! a pét s dxsquahﬂcauon and't
that ‘Zabala’ ‘othrwise appeared quahﬁed 10 slt the mlhtary’
_]udge demed the challenge 61 N

571d.

5814, at 84.

591d. a1 84-85.

6074. at 85.

61 Berry, 34 MJ. at 85-86.

. /',J,‘-;f Ty i"t’:‘u i

The trial ‘counsel ‘and the’ defense ‘counsel exercised their '
peremptory challeriges agz'unst'“twb' ‘officer- members.62 “The'. |
military' judge theni'tevisited the denied '¢atisal challenge sua '
sponte, asking counsel to comment on the provisions’ of’lw
R. F M. 912(1)(1)(N) This provrsron states that a member
should pot sit on‘a court-martial if his or her presence on'the
panel’ would raic a “substantial dolbt as' to legahty, faimess,
and’ 1mpart1al1t§' of the' prodeedmgs 63 ' Defense counsel
argued that Zabala shotild be d1squallﬁed under this provisron i
Once again ‘the 'trial counsel opposed the challenge Relying '
primarily on Zabala’ s representauons of 1mpartlahty and lack
of knowledge of the case, thé trial couhsel asserted that the
member’s presence would not cast substantial doubt on the
impartiality of the court- mart1a1 The m1l1tary Judge agam
denied the challenge for cause SUSELE

ail g [EREES A P e

On appeal, the Court of M111tary Appeals reached three
conclusions about Petty Officer Zabala’s status as a member
he was a former NIS' unidercover agent; fie 4 was a command
duty investigator on the base where the larcenies had
occurred; and he knew, worked with, and would continue to
work with, 'an ‘agent who' ultrmatél)r tésufred against the
accused.64 The'court ackndwlédged that none of thésé factors,
standing alone, was a per se disqualification. but tield that,
when considered in combination, they “reasonably raised a
substantxal’questron as ‘to’ the 1mpart1ality of Petty* Officer
Zabala sitting as a‘member i [the] ¢asé."65 Rejectmg the
member’s representations that he could reméiri impartial as
“naked disclaimers,” the court held that the Government had
farled to* purge the' posslbih “of bids:66 “Accordingly,- the
cotrrt found” that” the fhember 'vl/as dlsquahfled from mem-'
bership on ‘the’ pané), reversed: the ‘court of ‘mrhtary re\hew
and set aside the findings and tfie sentence 210! s

Berry clearly comport‘”‘wilh the &statutbry and: ]ud1c1al
mandate ‘that mnlitary Judges must grant challenges for' cause !
liberally.58 - The: obvious purpose of this‘mandate i$'to ensure
that an acciised is tried by impartidl' members.9 The mandate, 3
however is grounded in other conderns as well.,! It attempts i

RIRTEES CE TR + aodoed v el e il

Fuis S8R CLDUTT T S l‘[w”if}’, gD Dal hh Broct ot

62]4..at 86.. The defense counsel’s exerc1se pf the peremptory. challenge preserved for appellate review, lhq denied eausal challenge. :§ee R.C.M. 912(1)(4) seealso. -

United States v. Jobson, 31 MLT. 117 (CM. A. 1990)
63R.C.M. 912(f)(1)}(IN).

S4Berry, 34 MJ. at 87.

65]d.

66]d. ar 87-88.

67]d. at 88,

68 United States v. Jobson, 31 M.J. 117 (C.M.A. 1990); United States v. Smart, 21 M.J. 15, 21 (C.M.A. 1985). See generq{lyZR.C.M,79l'2l_analy_si.s at A‘21-“55_.’ RN

69Smart, 21 M.J. at 19,
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to ensure that an accused is tried by a panel that not only is
impartial but also appears impartial to- the accused and to
outside observers.”?: It also contemplates the military’s unique
method of sclecting members and recognizes that counsel in
courts-martial have only:on¢ peremptory challenge. each n

For judge advocates, the mandate may be clear, but imple-
menting the mandate is not. Military judges and counsel can
identify a specific-statutory disqualification easily. Deciding
whether a member’s participation casts a “substantial doubt™
on the “fairness” of the proceedings, however, is less certain
because the statutes essentially leave this determination to the
arguments of counsel and the discretion of the military judge.
The military judge’s exercise of this discretion, of course, is
subject to review. At least one court of military review has
held that the standard for finding an abuse of discretion is

‘lower when a mrlttary Judge has demed a challenge for
cause2 ., S .

Although ‘the dlscusswn to R C M. 912(0(1)(N) lists
examples of ‘matters that mlght create “substanttal doubt ?
military law provrdes practltloners w1th httle addmonal
gurdance Some conmderatlons however are certain and
Berry demonstrates ‘that mtlrtary judges should weigh them
carefully when determining whether to grant a ‘challenge.
First, the military Judge must consrder the appearance that will
be created if the challenged member remains on the, panel 73

"In Berry, this factor alone should have werghed heavrly in the
’decxsmn to grant or deny a challenge for cause agamst Zabala
Second, the Court of Mthtary Appeals will reject pro forma
rehabilitation questions that are followed by predictable
responses that contain little explanation.’ Both parties should
explore the responses of each member in detall 1o assess his or
her qualrftcatlons to sit'as a member of a court martial.
Finally, personnel who perform law’ enforcement duties
normally should not be allowed 1o sit as members of a panel,
even though they are not. dtsquahﬁed per se by the Uniform
Code of Military Justice (UCMJ) or the’ Manual for Courts-
Martial.’s Although voir dire normally wﬂl reveal any actual
bias a potential member may have that is mcompattble with
service on a panel, it cannot eliminate the’ perceptlon that a
potential member almost invariably would be biased by his or
her experiences as a law enforcement officer. A military
judge would be wise to avoid—or at least, to minimize—the
inherent litigation risk of empaneling a police officer.

70Berry, 34 M J. at 88. See generally R.CM. 912(F(1)YN).

. Accordingly, the judge should consider carefully how. the
. presence of a law enforcement agent on the panel will appear

to the accused and to persons outside the military. justice

. system and should scrutinize a potential member closely if he

or she performs law enforcement dutes. . . .

i

Berry also contams lessons for trtal advocates For
instance, a trial counsel must know when to join a challenge

. He or she has a record to protect and will gain nothing by
-seeking a short-term victory -that later turns to unsalvageable
. defeat..

Defense counsel should recognize the.persuasive
impact of citing from R.C.M. 912 to,support their challenges.
A defense counsel not only should hxghltght a member’s

. improper responses, but.also should: tie these responses. to a
- specific. provision of R,.C,M.. Sl12 ’I'he rule well may provide
_the military judge with a reason.to grant the challenge for
. cause. Major Tate. - , :

Pleadmg Adultery Under. Arttcle 1347

jreversed an adultery convrctlon because the underlymg
specrﬁcauon was drafted 1mproperly, In Umted States V.

King,’7. the court held that an adultery. specrﬁcatmn fails to
state a crunrnal offense lf it fatls to allege that one of the

: parues 1o the sexual act is marr,ted to another person,. In so

oldlng the court dtsungutshed a recent line of decrsrons in
which it appeared to relax the tradtuonally strict. rules of

“military pleading.

. The accused, Staff Sergeant Willie L. King, was a married

. dnll sergeant assrgned o Fort Lee,quguua. ‘While serving in

~ his capacity as drill sergeant, Sergeant King met a female
soldier assrgned to Fort Lee for advanced mdmdual trarmng

“ King and the trainee began daung and ulttmately engaged in

sexual intercourse. When their relationship was discovered,
Sergeant King was charged .and convicted, inter alia, of
“wrongfully hav[ing] sexual intercourse with . . . [the trainee],
a woman not his wife.”?%. On appeal, Sergeant King argued
that the specification failed to state an offense. The Court of

Military Appeals agreed.

The court first examined the specification to-see if it
properly alleged the offense of fornication. Fornication

i M Smart, 21 MJ. at 18- l9 crted wuh appmval in Jol»‘on, i1 M J a 122 (Sullivan, C J concurnng) see aLva Umted States y. Glcnn. 25 M L. 278 (C M.A. 1987)

[N B DA

. 12United Statesv Moyar, 24 MJ 635 (A CM.R 1987) e z TR
T3 Berry, 34 MJ. a1 88.
741d. see also United States v. Reichardt, 28 M.J. 113 (C.M.A, 1989).

’

i efudd B I N : ! ',‘ s N

75See, e.g., United States v. McPhaul, 22 M.J. 808 (A.C.M.R. 1986); United States v. Swagger; l6 M.J. 759 (A'.C;MW.R. 1983). IR

T6UCMJ art. 134.
7734 MLJ. 95 (C.M.A. 1992).
7814,
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~i'g'eneral"ly is ot punishable as an offense under military law
"unlless'it occurs “urider such ‘conditions of publicity 6r scandal

“a§ to'efiter that ‘area of conduct given over to thé police’

-responisibility'of thé military establishment.”?9 The court
found that the allegation of “wrongful ifitercourse” in the
questioned specrfrcatron failed to aver mxsconduct of
‘Sufﬁclent notonety w0 satlsfy tlns slandard SR
coeabiodn o ; TETRE:
v The ‘court then exdminéd the speciﬁcatron 1o see rf it was
“sufficiént to allege 'the offense of adultery.' In doing so, it
‘reiterated that one element of adultery is that “thé accused or
“the other person ‘was married to someotie else.”s? - The court
“then stated that, “as"an allegatron of ‘adultery,’ [the ‘speci-
~fication] lack[ed] utterly the essence ot‘ the offense—that at
“Jeast one of the parties '[was] married to another person P81
"Without this allegation, the court 'stated, “the ésserice of crimi-
nality was not even implied.”2 Accordingly, it held that the
specification was fatally defective.

The court distinguished three decisions that had appeared to
ease the strict rules that govern military pleadmg 83 The court
Yétated that' “[a]lthough éach of the specifications in [these] . .
' three cases ‘was defectwe to some degree all of them clearly
a.lleged that the dccused had'committed a- particular offense
“under the UCMJ and the time, place, and nature of the
“offense were clearly 1mplred in the language of the charge and
speczﬁcatzan "84 Because the specification in King was drawn
\ “under UCMI article 134, nelther’ the charge, nor the language
"of thequéstioned specification, was helpful in determining
whether the Government properly stated an offense. ‘

5 The Govemment easrly could have avorded a mversal in
‘ng had ‘the trial counsel taken more caré to follow the form
specrﬂcatrons $¢t out in"the Manual for Courts-Martial.85 " As
‘the' Court of’ Mrlitary Appeals noted in Umted States .
IBrycmt s

' [REHINSE r,élr-l:.lt.,.u UL Ly RO

v ’ it 'is beyond 7 understanding that a . ..

e “[prosecutor]“would‘undertake to draw . .} [a
e charge] wnhout havmg before hrm [or her]

);oz!“'m it KPR

1'79[3 a6, fo il Litin s
BOId l(( i
8/d. a1 97.

821d.

o3 vit. v the statute’ which' define§ the offense, or,” ~ ©

Crnhn -having the ‘statute before him [or her,] could” b
' be so careléss as to omit allegauons meetrng '

#1 -  the statutory definition of ohe of the essen- ior

" tial elements of the c¢rime 86"’

i I
N P R L D

MaJorHunter ‘

AL

!

Codrficatlon ol‘ the “Speclal Forces Exeeptlon’?

- . b

For the past elght years. Army Specml ForCes ﬁmts have

" conducted training and’ operations with fnendly forergn forces

outside the continental United States. The Army has obtained
fundmg for these operauons under what has been termed the
specral forces exceptlon —a phraSe coined from the lan-
guage of a 1986 Comptroller General decrsion concermng
Department of befense (DbD) actwmes in Honduras.8?
“ Although this' 1986 General” Accountmg Offlce (GAO)
‘opinion held that convenuonal United' Srates forces may not
,-use operatron and mamtenancc appropnauon t'unds durmg
forergn exercises to provnde more than basic famlhanzauon
and mteroperablllty trarnmg to host nauon forces it
* specifically recognized that the unique mission of the'Special
Forces mandated an excepnon to this rule The opmron

Yf“‘Trarmng of mdxgenous milrtary units is'a’ '
- fundamental role of the' Speéial Forces; such '
“trarmng is provrded asa means of utrhzmg":
, indigenous forces as resources to achreve ‘
. specific U.S! operational goals To requlre o
' “that the host country ulilize scarce security '’
" assistance funds for the limited training’

‘thereby imparted would be both 1mpracthal )
~ and unfair, gt T cooE e

83542 United States v, Bryant, 30'M.J.-72 (C.M.A.-1990) (holding that the omission of “wrongful” from specification for conspiracy to distributé controlled
substances was not & fatal defect); United States v. Breechen, 27 M.J. 67 (C.ML.A. 1988) (holdmg that the allegation of “wrongfulness” in connection with
distribution of LSD was implicit in the specification as a whole); United States v. Watkins, 21 ML 208 (C.M.A. 1986) (holding that the omission of *without
authority” from a specification of absence without leave was not fatal).

8King, 34 MJ. a1 97,

#55See, e.g., Manual for Courts-Martial, United States, 1984, Pant IV, para. 62/, e L
86Bryans, 30 M.J. at 74. X LR D
$7See Ms. Comp. Gen. Dec. B-213137 (Jan. 30, 1986). L |
8814, a1 26.
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Without this exception, a:Special Forces unit could not
fulfill a significant part of its mission—the tratmng of indig-
enous forces In recogmzmg the' SpecraI Forccs exceptton the
GAO advised Congress'to “considér clanfymg the tole’ of the
Specral Forces by’ specrfrcally authorizing them to conduct
“(and 'use Operauona] fands for) limited training of forergn
forces during the course ‘of field opératiofs’ {actual or trainmg
“exercises), for purposes of ensurmg ‘mdtgenous support of
US operatrons”“9 P s BT AnEeT

.,«,, \'v‘( "\,: ‘w‘“""?' Ir [N ‘AI'C‘ ,,‘~‘\_ 2

With the passage of the National ‘Defense Authorization i ¢ SIETHR o

"Act for Fiscal Years! 1992-1993 90 Congress fmally has
- codifiéd the Specral Forces exception.9! The new statute
adopts the restrictive’ tone of the GAD ¢ oprmon ‘providing
expreSSly that the pnmary purpose of operations funded under
the statte must be “to’ train the'special operauoris forces of
' the combatant command."?2' Subject to this gurdmg prmcrple,
‘the commander of Special Operauons Command and the | com-
‘manders of any other 'unified or speclﬁed combatant- com

mands may draw on the DOD’s operatron ‘and mamtenance
_ funds to pay, or authonze payment for ‘any of the followmg
expenses o : g

oty

(1) Expenses of trammg specral opera-' B

" tions forces assrgned to ‘that command in* Iy

conjunction with trammg. and traming with,
~armed forces and other secnnty forces of a
friendly foreign country e '

(2) Expenses of deploying such special
operations forces for that training.

.+ (3) In the case of training in conjunctton
v twrth a friendly developing country, the incre-. . . |
. mental expenses mcurred by that country as i
’tthxrectresultofsuchtrammg% S

The deﬁmuon of “spec1a1 operatrons forces mcludes crvrl
affairs forces and psychologlcal operatlons forces 94 Detatled

reporting requirements also are set out in the statute

PRI 1
S

89/d. at27 Lol Do et ool v i

SREM e ‘;

[ PR

9°Natlonal Defense Authorization Act 1992-1993, Pub L No 102 190 iOS Stat. 1290 (1991).

9See id. § lOSZ(a), 105 Stat. at 1471 (codified at IOU S C § 2011)

#25ec 10USC.A. § 2011(5) (West 1992) = | ' '

2
93ld § 2011(a)

CRIAFUNA) L o b e d i b

[y

* 95This riote updates TJAG§A ’Practrce Notc Slat‘e by Sxalc‘Analym af the Dtvmbduy of Mtluary Reund i’ay The An'ny Llwyer Mny 1991 at 48
96490 U, S. 581 (1989). .

P A O Nk STV T T ';’;1.:; RS

971d. at 594.
9874 a1 589 (citing 10 U.S.C. § 1408(a)(4) (1988)).
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Operational law judge advocates must study the language
of this statute carefully and must brief commanders and other

~operators: meticulously.-  For:additignal 'information, judge
-advocates :should:contact the Center for Law and Military

« Operations (CLAMO), Internatidnal Law Division, The Judge
:Advocate General’s School, Charlottesvrlle VA 22903 1781.
MaJOrAddrcott AR IR B ST T DRSS

SO TR .‘,’":

Legal Assrstance Items o 1

RIS TH

The followmg notes have been prepared to advrse legal
legal assistance program policies. They also can be adapted
for use as locally published preventive law articles to alert
soldiers and their families about legal problems and changes
. in the law. We welcome articles and notes for inclusion in
thts portron of The Army Lawyer ‘Send submissions to ‘The

1Judge Advocate General s School A’ITN JAGS ADA LA,

Charlottesvrlle, VA 22903 1781
’ "'Family Lav?mote".
ISTU L EREY SR T R :
tate by State Analysz.r of the Dmszbtluy

'3 of. MrlztaryReured Pay”
TEN TR HN TR T N ERTERNE DRI IO

On 30-May: 1989,,the Supreme Court announced its

. decrbron in:Mansellv..-Mansell 26 :In Mansell, the Court Tuled

that states cannot dividéthe value-of Department of Velerans
Affairs (VA) disability benefits that are received in lieu of
military retired pay.5? It also suggested that, “under the . . .
plain and precise language [of the Uniformed Services Former
Spouses’ Protection Act (USFSPA)], state courts have been
granted the authority to treat:disposable retirement pay as

“/[divisible] commiunity property; [but] they have not.béen
.~granted the duthority 10 treat.{gross]

'community -property.”93.. Mansell overruled case law-in a
¢ number of states-—a fact that legal :assistance attorneys should

.. Tetired.pay.as

keep in' mind when usrng the following matenals Yo
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1oz eaAlabamat i BT
. PR e I [T el P ‘,h'}'.f A Sl te e 1
+i* Military ‘retired payxls hotdivisible as mantal ‘property.
Tinsley v. Tinsley, 431:80.'2d'1304; 1307. (Ala:: Civ.> App.
-1983) (mthtary pay is not divisible as marital property)(citing
- Pedigo v.'Pedigo, 413'S0.:2d 1154 (Ala. Civ.-App. 1981));
Kabaci v. Kabaci, 373 So. 2d 1144 (Ala. Civ. App.:1979).
But see Underwood v. Underwood, 491 So. 2d 242 (Ala. Civ.
App. 1986) (wife awarded alrmony from husband's military
disability retired pay); Phillips v. Phillips, 489 So. 2d 592
 (Ala. Civ. App. 1986) (wife awarded frfty Percent of
husband’s gross rmhtary pay as altmony) )

ll f; oo

chpenete S e g dekee s ey

i Alaska NS FAP RN ARSI S
. e T Lot s sl b et
Milltary reured pay is dmslble Chase'v. Chase, 662 P2d
o4 (Alaska 1983), (overruling Cose v. Cose, 592 'P:2d 1230
“(Alaska ‘'1979), cert. denied, 453 U S. 922 (1?82))
Retirement benefits that have not vested ‘are divisible. ' ‘Laing
v. Laing, 741 P.2d 649 (Alaska 1987). In Morlan v. Morlan,
720 P.2d 497 (Alaska 1986), a trial court ordered a civilian
employee to retire to ensure that the employee s spouse would
receive her share of his pension—the pension otherwise
would have been ‘suspended :while. the employee continued
working. On appeal, the Alaska Supreme Court held that the
trial court should have given the employee the option of
- continuing'to work while periodically’ paying the spouse the
-sums she would have teceived from the: reured payl id. (ctting
~dn.re. thlmare, 629.P2d 1 (Cal 1981)) Ja i !

l‘l',:t Ll . e

(000 it Ak H.’ o 'r "“'}“- 'lm’)‘v: 'é"'
-Military. rettred pay is dtvrstble xDeGryse Vi DeGryse. 661
P 2d 185 (Ariz. 1983); Edsall v. Superior Court, 693 P.2d 895
- (Ariz. 1984); Van Loan v.; :Van Loan, 569 P.2d;214 (Art_z
: 1977) (a nonvested military pension is community property).
+In a decision addressing a civilian retirement plan, the Arizona
Supreme Court held that, if the employee is hot eligible to
retire when the trial court dissolves the marriage, the trial
court must order the employee to pay his or her spouse the
awarded share of retired pay as soon as the employee becomes
eligible to retire, regardless of whether he or she actually
retires then. Koelsch v. Koelsch, 713 P.2d 1234 (Ariz. 1986).

Arkansas , .. . Gt

Mtlttary retlred pay . is d1vrs1ble Yaung v Young. 701
S.w.2d 369 (Ark. 1986). But see Durham v. Durham. 708
S.W.2d 618 (Ark. 1986) (holding that mxhtary retired pay is
not divisible unless the service member has served at least

twenty years before the rial court enters the divorce decree .

because the military pension otherwise will not have “vested”
before the marriage is dissolved).

mof) de ‘"Califomiaij e LB ln:"s:l;}‘m"

efading e i r : Lk

| -pay -is, lelSlblc In re thhtan, 517 P2 2d
449 (Cal.. 1974) Inre Hopkms 1,91 Cal, Rptr 70, (Ct. App.
J983) A nonresident seryice member drd pot. waive his right
-under the USFSPA to contest. Caht‘orma s, assertion of
Jurlsdtctton QVer. hrs mrlnary _pension by consentmg to the
1 gourt’s jurisdiction pver other marital and prqperty issues.
Tucker v. Tucker, 226 Cal. App 3d 1249 (199}) Hams v.
Hattis, 242 Cal. Rptr. 410 (Ct. App. 1987). Nonvested

. pensions are divisible. ; See In re Brown, 544 P2d 561 (Cal.
1976);.¢f. In re. Mansell.5265 Cal Rptr 227 (Ct App 1989)
(on remand from Mansell 490 U S.at 581) (holdmg that

. service member § gross retxred pay .Was. dxvrsrble because it
.. was based ona stlpulated property settlement to whtch res
Judtcata had attached) California law provrdes that rmhtary
dlsabrhty rettred pay. is divisible to the extent tt replaces
_income: that the retiree. otherwrse would have recetved as
longevrty rettred pay. In re Mastrppaalo, 213 Cal Rptr 26
L(Cu App 1985) ,In re Mueller 137 Cal. Rptr, 129 (Ct App
1977) .But see Mansell 490 U S at 589 Ifa serv1ce member

s not retired when the mamage is dlssolved his or’ her spouse

can elect to begin receiving the award share of * ‘retired pay”
as soon as the service member becomes eligible fo retire, or at
any time thereafter eventtf the service member Temains on
active duty after guahfymg for retlrement. In re. Luciano, 164
Cal. Rptr, 93. (Ct App 1980) cf In re thlmore. 629P2d 1
(Cal. 1981) (applymg snmtlar pnnc.rple to a cwthan pension
plan).
tatou 2 dogs uregfoen o enennn L)
LY Colotads oo DB

Mrlrtary rétired’ pay is divisible. ’Ga!lo v! Galla, 752 P.2d
47 (Colo 1988) (vested mllrtary retlred pay'is marital
property); see alsg In | re Grubb, 745 P.2d 661 (Colo. 1987)
(holding that vested, biat tlnmatured ‘civilian'retirement
.. benefits are marital property and expressly overruhng contrary
language in Ellis v. Ellis, 552 P 24 506 (Colo 1976)); In re
! Nelson, 746 P2d 1346 (Colo 1987) (applymg Grubb to
divide employeée's Vested pension benefits when these benefits
were contingent upon the employee’s survival to retirement
age). The Colorado courts, however, will not apply Gallo
retroactively. See In re Wolford, 709 P.2d 454 (Colo. Ct.
App. 1989). Some practitioners in Colorado Springs have
reported that, despite the unmistakable language in the case
law, many local judges divide military retired pay or resetve

.- jurisdiction, on the ;issue even if the service member has not

served twenty years. . e s e
[P IRE e i ST £ 1 R SRR S AR D S
H Lo T IE ) ;:,3‘,::“ EATY T TRl S
Connectrcut iz v
Mllrtary rettred pay is dwtsxble See Conn: Geh Stat.’ §
.-46b-81,(1986) (affording divorce courts broad power to,divide
propeny) . Thompson v. Thompson, 438 A 2d 839 (Conn
1981) (holdmg nonvested civilian pension d1v1s1ble)
R TN
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‘ Delaware "j,l 'ffi“'f v b8
*Military retired pay is dlvmble Smith’ v. Smuh, 458 A2d
711 (Del. Fam. Ct. 1983). Nonvested pensnons are tllvlmble

‘Danald RR. v, Barbara S.R 454 A2d 1295 (Del Sup Ct
1982). '’

H i ¢ .
P 3 » ,!‘

Dislricl Qf Columbia

i Military retired pay probably is divisible. ,See Barbour v.
Barbaur, 464'A.2d 915 (D.C. 1983) (vested but unmatured
cml servnce pensxon held’ dwnsnble. dlcta suggests that
nonvested pensmns also are d1v1s1ble) )

i
i Lo

[SOXI T 1 Q]

 Florida

Military retired pay is divisible. . Since .1, October. 1988,

: Florida law has treated all vested and nonvested  pension plans

as mantal Pproperty to the extent that lhey accrue during

es. - Fla. Stat. § 61 075(3)(a)4 (1988); see also 1988

‘Fle Sess. Law Serv. § 3(1), at 342, These legislative changes

. apparently overrule the prior limitation in Pastore v Pastore,

1497 So.,2d 635 (Fla. 1986), that only vested military retired

‘pay can be divided. , This interpretation was .adopted recently
by the court mDeloach v. Deloach, 18 Fam L Rep. 1105
(Fla. Dist. Ct. App. Nov. 21,1991). .

L

- (Georgia .,

--Military retired pay. probably is divisible, . Cf. Courtney v.
Courtney, 344 S.E.2d 421 (Ga.1986) (nonvested civilian
. pensions are divisible); Stumpf v. Stumpf, 294 S.E.2d 488 (Ga.
.'1982) (a court may consider a spouse’s military retired pay
when establishing alimony obligations). . In'Holler v.-Holler,
354 S.E.2d 140 (Ga. 1987), the Georgia Supreme Court
“[alssum[ed] that vested and nonvested military iretirement
benefits ‘acquired during the marriage are;now, marital
property subject to equitable division,” id. at :141-(citing
Courtney, 344 S.E2d at 421; Stumpf 294 S.E.2d at 488 n.1),
but concluded that military retired pay could not be divided
retroactively unless it was subject to division when the
divorce decree was entered, id. at 14142,
. . UL [ESEIRR R TS P ECEE R F SN
. AT R RN Sl
Mllltary retired pay is divisible. Casszday v. Casszday 716
“P.2d 1133 (Haw. 1986); Linson v. Linson, 618 P.2d 748 (Haw.
Ct. App. 1981). In Wallace v. Wallace, 677 P.2d 966 (Haw.
Ct. App. 1984), the trial court ordered an employee of the
Public Health Service—an organization covered by the
USFSPA—to pay his spouse a share of his retired pay when
o~ he reached retirement age, regardless of whether he actually
reured then Ignormg the employee’s argument on appeal that
the trial court effectively had ordered him to retire in violation

\ :

of 100 US.C. § ‘1408(0)(3) t'he appellate coirt affirmed the
“order. In Jones V. Jones, 780 P.2d 581 ('Haw Ct App 1989)
“the courl; ruled that a'trial court canniot cucumvem Mansell s
hmnauon on dwld.mg 'VA benefits by awarding an offsettmg
“interest in other property Id. at 583 1t also held that Mansell
applies to mllltary dxsabxllty renred pay, as well as to VA
‘benefits. Id.” S

R

{1daho

. Military retired pay is divisible. Gnggs v. Griggs, 686 P.2d
68 (Idaho 1984) (reaffirming Ramsey v. Ramsey, 535 P. 24 53
(ldaho 1975)) Courts cannot circumvent Mansell's limitation
on dmdmg VA beneﬁts by ordenng an offset against other
_property. Bewlcy v. Bewley. 780 P.2d 596 (Idaho Ct. App
1989) o AR

T PR S S e
- Tllinois ..., .. -

Mlhtary renred payis dmmble In re Doaley. 484 N. E 2d
894 (1. App. Ct. 1985); In re Korper, 475 NE 2d 1333 1.
App Ct. 1985). Korper points out that, under Illinois law, a
~pension is marital property even if it has not vested. In
Korper, the member had not yet retired. He objected to the
spouse claiming the cash-out value of her interest in his
retired pay, arguing that the USFSPA allowed division only of
“disposable retired pay” and contending that the state courts,
therefore, were preempted from awarding his spouse anything

. before he retired. By rejecting this argument, the .court
‘raised—but neglected to address—the critical question of

wwhether a court may award the spouse of a service member a

. share-of ‘the :service member’s “retired™ ‘pay, effective when

~-the ‘member becomes eligible for retirement,; even if the

service member does not retire immediately. .Cf.In re
Luciano, 164 Cal. Rptr. 93 (Ct. App. 1980) (applying a similar
rule). See generally Il. Stat. Ann. ch. 40, para. 510.1 (Smith-
Hurd Supp. 1988) (allowing courts to modify divorce
agreements and judgments that became final between 25 June

1981 -and .1 February 1983, unless the ‘party oppbsing

‘modification’ shows that the original dxsposmon of mi]nary

: reured pay was appropnane)

. g L ‘ By oo
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e Indiana: = Ul e pryr st

Military retired pay is divisible. Ind. Code § 31-1-11.5-
2(d)(3) (1987) (amended in 1985 to provide that “property”
for marital dissolution _purposes includes, inter alia, “[t]he

“right'to téceivé disposable'retired pay, as defined in 10 us.C.

§ l408(a) acqulred during the marriage, “that is ‘or may be
‘ payable -after the' diSsolution of the marriage™): A sérvice

" ‘member’s ‘right to receive retired pay must vest no latér than

the date the dlvorce petition is entered for his or her spouse to

" be entitled o8 share, Kirkman v. Kirkman, 555 N.E.2d 1293

(Ind. 1990), but courts’ should consider nonvested military
retired benefits in adjudging just and reasonable divisions of
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-property, In re Bickel;;533 N.E.2d 593 (Ind..Ct:;App. 1989).
Compare Arthur y. Arthur,; 519 NE. 2d 230 (Ind, Ct.;App, 2d
Dist., 1988) (rulmg that secuon 31 }111 5- 2((1)(3) gannot be
apphed ;'etroactwely to allow dmsron of mrhtary reured pay
,in a case ﬁled before the Jaw's effecuve te of 1 $ept 1985)
‘with Sable v, Sable, 506 NE.2d 495 gnd Ct. App. 3d Dist.
'1987) (ruling that section 31-1-11,5-3(d)(3) can be apphed
retroactively).

Mxlrtary renred pay 1s dl'"i ',‘b[e ln re Howell 434 N W 2d
629 (Towa’ 1989). The service member airead [ etired §
t.h.lS case, but this declsxon may be broad enougfl to encompa S
ﬂnonvlel ted renre pay as well>' ' The court also 'ruled chat
digability ‘payments from the VA’ paid in lieu of a ‘portion 6f
military retired pay, are not marital property. /d. at 632-33.
Moreover, the court apparently intended to award the spouse a
percentage of the retiree’s gross mrlrtary retired pay, although
it ultimately “direct[ed]’ that '30.5% of [the husband’s]
dzsposable rezzred pay, except disability benefits, be aSSIgned
f1o {the wrfe] in’ accordance with’ sectron 1408 ‘of Title 10 of
‘the United States Code .. " Id.’at 633 (emphasrs'bdded)
“Manséll may Ihave overruled the ‘court's holding that it-has
lauthonty to dmde gross retn'ed pay §ee Wanisell, 490 U S.at
539 o A I AL

Mllrtary retired pay is’ lelSlble Kan Stat. Ann, § 23-
201(b) (1987) (recognizing vested and rionvested military
- pensions as marital property, effective. 1 July- 1987); see. also
“In re Harrison, 769 P.2d 678 (Kan.:Ct.sApp.*1989)(holding
 that'section. 23-201(b) overruled prevrous case law prohxbxtmg
d1vis1on ofmllltary reured pay) VIR U O TR SO e
AR i N il
A S Lo
Kentuckyw HERY

DA AN R S DT AN L I

i Mlhtary retlred pay 1ty d1v1s1ble .Iones V. Jones. 680
. S.W.2d 921 (Ky. 1984); Poe:v. Poe, 711 8. W.2d 849.(Ky: Ct.
App. 1986) (military retirement benefits-are marital property
even before they *“vest™); see also Ky. Rev. Stat. Ann. §
403.190 (Michie/Bobbs-Merrill Supp. 1991) (expressly
defines marital property to include retirement benefits).

TS B aba s Bl
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IS et L
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REHE S VIR od T E N
Mrlrtary renred pay is d1v1s1bfe Swope v Muchell 3;4 So
2d A61, (La 1975) Lmle V. .Lmle, 513 So, 2d 464 (La Ct
App 1987) (nonvested unmatured mllltary reured pay is
.. marital property); see also,Gowins.v., Gowins; 466 S0, 2d 2
., (La. 1985) (soldier’s: parncrpatlon in dlvorpe rproceedmgs
¢ constituted .implied consent to the trial cour}’s;exercise, of
. jurisdiction, empowering the court, 0 dlyrde the soldler s
- military. retired pay. as marjtal property), Jett v, Jeu 49‘ _So

2d 557 (La. Ct. App. 1984); Rohring v. Rohring, 441 So. 2d
485 (La. Ct. App. 1983); see also Campbell v. Campbell, 474
ipSo 2d 13 9 (Ct. App La. 1985) (a court can award a spouse a
,share of sposable rctu'ed pay, not’ gross reured pay, and a
‘cpurt can d.wrde VA dlsablhty benef 1s paidin lxeu of mlhtary
“retired pay; this approach ¢onforms fo the dicta'in Mansell
concerning divisibility of gross retired pay).

BiAn b i

"Maine

I\dxhtary“y_l‘etned pay ;s dlviSlble Luq: v. Lunt 555 A 2d
“131‘7'(Me ‘1987) see also ‘Me!Rev' Stat."Anni. it 19; § 22-
! Ale)' (1989) (prov1dmg that the parties become tenants -in-

common in any property a court fails to divide or to set apart).

Maryland

i (Mﬂltary Yetited pay is divisible. stos v.iNisos, 483 A2
*47 (Md. Ct. App.'1984) Sed alsoMd. Fam. Liw Codé Ann.'§
ig -203(b) (1988)- (dlréctmg thé courts'to treat pensions as-they
I Would othér perisibh ‘béncfits—that is, &5 maritdl property
“uilder Matyland law); Deeririg'v..Déering, 437 A.2d 883 (Md.
1981)‘ Oh¥i V. Ohm; 431A:2d°1371 (Md: Ct.’ App. '1981)
(n0nvested bensrons aré divisible). “Window ‘decrees” that
¢ are silent bii’ division of 'retired pay*cannot be reopened solely
becatise ‘Congress subseqnently enacted 'the USFSPA.
Andresen v. Andresen, 564 A.2d 399 (Md.11989). - .t7itl .11

Massachusetts

v Military fetired pay-i$ divisible. 1 Andrews v. Andrews, 543
iN.E.2d 31 (Mass. App.'Ct.. 1989) In Andreéws; ihe trial court
.awarded $he ‘spoiisé. of a service. member alimony: from the
v service member’s: military retired pay.» The. spouse appealed,
.seeking a property interest in the pension: The appellate court
+.upheld the trial court’s rulinig, but it'alsc noted that *“the [trial]
irjudgecould have assigned a pértion of the pension to:the wife

!i[asproperty].”: Id.:at 32 (cmng Dewar v, Déwan, 506 N E.2d

879 (MBSS '1987)) I KT R T R R LT L O S P LS SEP
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Military retired pay is d1v151ble Keen v. Keen 407 N W 2d
643 (Mich. Ct. App. 1987); Giesen v. Giesen, 364 N.W.2d
327 (Mich. Ct. App. 1985); - McGinn v. McGinn, 337 NW.2d
632 (Mich. Ct. App. 1983); Chisnell v. Chisnell, 267 N.W.2d

- ¢155 (Mich, Ct.;App. 1978); see glso Boyd v. ‘Boyd, 323

~NW.2d-553 (Mrch1 Ct,:App., 1982) (only vested pensrons are
dmsrble)w 0y ;
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1,, o anesota
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fEuiive 6y
(Tnll Ha “ gt ,v‘h‘[ in (‘:“}En')

§ ot Mlhtary retu'ed pay d1v1srble Dehduka v Delzduka 347
N W.2d 52 (an Cr.: App 1984) ThlS case also holds that a
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+ court may-award a spouse a share of gross rétired pay, see id.,

=’but this portion.of the:decision may have :been overruled by

< Mansell, 490 U.S. at'589. :See generally, Janssen v Janssen,
331 N.W.2d 752 (Minn. 1983):({nonvested pensions-are
divisible); Mortenson v. Mortenson, 409 N.W. 2d 20 (Minn,
Ct. App. 1987) (a court cannot assert jurisdiction over a
soldier’s retired pay based solely upon the soldier’s past
residence in the state).

~

/Mississippi 0 oy

N Military retired pay is divisible. Powe’:rs v. Powers, 465 So.
2d 1036 (Miss. 1985). In Brown v. Brown, 574 So. 2d 688
(Miss. 1990), however, the court held that an ex-spouse has no
automatic right to a soldier’s or retiree’s military pension and
;»ruled that division -of the pension is solely.in the trial court’s
? discretion. NN PP ERRE Ly Y

A

:Missouri

i:¢ -‘Military retired pay is divisible.. Only disposable:retired
‘pay is divisible. . Moon v. Moon;, 795:S.W:2d 511,(Mo. Ct.

+App. 1990); see also Fairchild v. Fairchild, 747:8.W.24 641
(Mo. Ct..:App.-1988) .(nonvested and nonmatured; military
retired pay are marital property); Coates v. Coates, 650
S.w.2d 307 (Mo. Ct. App. 1983).

i f, M“ontana
ab et b livi Dt hroarun R *"'* o Teld
Military reured pay is d1v1S1ble Inre. Kecskes. 683 P.2d
478 (Mont. 1984); In re Miller, 609 P.2d 1185 (Mont. 1980),
vacated and remanded sub nom. leIer v. Miller 453 U.S. 918

(1981). R ENE

Mlhtary reured pay is dmsxble Taylor v. Taylor 348
N W.2d 887 (Neb. 1984); see also Neb. Rev. Stat.'§ .42-366
(1989) (pensions and retirement plans are ipart of the marital
estate).

B el oin

Nevada

T A TL VS ST A PR RE V5 ORI L]

-Mlhtary -retired pay probably is dmsnble Tamlmson V.
-\ Tomlinson, 729 P.2d 1303 .(Nev. '1986) (speaking approvingly
* of the USFSPA in dicta but declining to divide tetired pay'in a
..case involving a final decreé from another state):" The Nevada
state legislature reversed Tomlinson legislatively by enacting
the Nevada Former Military Spouses Protection Act
(NFMSPA). Nev. Rev. Stat § 125 161 (1987) (military
retired pay can be divided even 'if the decree is silent on
qms:on and even if the decree is forelgn) The leglslature,
however later repealed the NFMSPA effechve 20 March

1989.:'See 1989 Nev. Stat:;i34. .:The Nevada Supréme Cotrt
usubsequently ruled that the doctrine of res 'judicata:bars a
:::court from' partitioning military retired pay when “the
~property settlement has become a judgment of the court.” : See
- Taylor v. Taylor,»775 :P.2d 1703 (Nev.;1989).« Nonvested
© pensions are community ‘property.i. Gemma. v: Gemma, 778
wP.2d 429 (Nev.!1989). - The spouse of a service member or
¢ retiree. may' elect to receive his or herishare when the
employee spouse becomes eligible to rétire, even'if the
employee spouse does not retire immediately. Gemma v.
Gemma, T18 P.2d 429 (Nev. 1989).

N NewHampshu'e Lot canitie

“p Mﬂltary teured pay is d1v131ble
TR E ) ASLA ’:‘ifl,
i Propetty shall include all tanglble and
1% ..l .intangible property and assets . belongmg!
2. b either orboth parties;! whether title'to the ~ .
<7 property is held in the name of either or both - * .
, - parties.. Intangible property includes i
Feoinh employment: benefits; {and] vested.and ::
‘ nonvested pensions or.other retirement -
‘i plans.;~. .. [T]he court'inay order an” = -
At iequ'itableidi\'rision ‘of property between'the '
« parties; The court shall presume that.an ' >
i equal dmsxon isan equitable dlstnbutlon 1il.

q("’(

' ’N H Rev Stat Ann §458 16-a (1987) The New Hampshire
.Supreme Court relied on:this provision in:Blanchard v.
Blanchard, 578 A.2d 339 (N.H. 1990), wher it:overruled
Baker v. Baker, 421 A.2d 998 (N.H. 1980) (military retired
pay not divisible as marital property, but it may be considered
“as a relevant factor in'making equitable support orders and
property dlsmbuupns.’),

ted S Y PP e 2 O T A R S SR h

G v RIS
ok Mlhtary reu:ed pay is ‘dlvxsxble‘, Casnglwm v. Castig-
ir.llom, 471 A.2d:809 (N.J.:1984); Whitfield v. Whitfield, 535
. A:2d'986 (N.J. Super. Ct. App.'Div. 1987) (nonvested
-military retired: pay: is marital property); Kriger v. Kruger,
1354 A:2d 340:(NJ. Super. Ct. App. Div. 1976), aff d; 375
A.2d 659 (N.J. 1977). ‘Postdivorce cost-of:living raises are
.divisible;. ¢f.. Moore v. Moore \553 A 2d 20 (N I 1989)
'(pohce pensxon) ” O

P B T P L A T P N R oL L

. L b
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New Mexico

Military retired pay is‘divisible. Walentowski v.
Walentowski, 672 P.2d 657 (N.M. 1983); Stroshine v.
N»,Stréshme '652 P.2d '1193 (N.M! 1982); LeClert v. LeClert,
453 P.2d 9755 (N.M. 1969); see also White v. thte 734

_P. 2d 1283 (N.M. ‘Ct. App 1987) (a court can award a

“"spouse a‘shaté of gross retired pay). Buf see Mansell, 490
[T R NS LR G I T BRI
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+U.S. at.589 (gross retirement pay not divisible). In Martox v.
. Mattox, 734 P.2d 259 (N.M. Ct.. App. 1987), a case involving
2:4wo.civilians, the court ¢ited the California Gillmoré decision
- approvingly,isuggesting ithat a court can order-a service
i member to begin paying the spouse the spouse’s share of the
- service member’s retirement benefits.when the:service
-+ member becomes eligible to retire, even if the service'member
«-elects to remain on’ active duty. : See Mattox, 734-P.2d at 259
.(citing In re Gillmore, 629,P.2d 1 (Cal,:‘1981)); LT

A ISR RS 05 LS R . naf Ty P

NewYork

. Military retired pay is divisible. Pensions in general are
divisible. See Majauskas v. Majauskas, 463 N.E.2d 15 (N.Y.
1984). Most lower courts hold that nonvested pensions are
divisible. See, e.g., Damiano v. Damiano, 463 N.Y.S.2d 477
(N.Y. App.:Div. 1983). .Case law seems to-treat military
retired pay as'subjectto division. " E.g.,'Lydick v. Lydick, 516
N.Y.S.2d 326 (N.Y. App. Div. 1987); Gannon.v. Gannon, 498
N.Y.S.2d 647 (N.Y. App. Div. 1986). Disability payments are
separate property as a matter of law, but a disability pension is
marital :property | to:.the -extent. it reflects deferred
compensation.i; See West.v. .West, 475 N.XY.5.2d 493 (N.Y.
App. Div. 1984). -In McDermott v. McDermott, 474 N.Y.S.2d
221, 225 (N.Y. Sup.-Ct. 1984), a decision:involving two
civilians, the court ruled that it can “limit the employee
spouse’s chaice-of pension options or designation of
beneficiary where necessary, to preserve the nonemployee
«.Spouse’s interest; . .-." This suggests that New York courts
;can order a’ member to elect Survrvor Beneﬁt Plan protecuon
;.for a former Sspouse. i s LBV :
e TS BRI T LN RYR AR .l R LA S
140 It VST AN BS BN

S ;H';‘;z!- i NorthCarolina- -, 1y 1

ot T e
Military retired pay is divisible. N.C. Gen. Stat. § 50-20(b)
(1988). In Seifert v. Seifert, 346 S.E.2d 504 (N.C. Ct. App.
1986), aff d on other grounds, 354 S.E.2d 506 (N.C. 1987),
the court suggested that an officer’s pension vests when the
-officer completes Iwenty years’ service, but an enlisted
7 iservice member's pension vests only after he or she has served
thirty: years,\ But see Milam v. Milam, 373 S.E.2d 459 (N.C.
~Ct. App. 1988): (holding that a -warrant .officer’s retired pay
“'vested when he reached the eighteen-year “lock-in” point).: In
. Lewis v. Lewis, 350 S.E.2d 587 (N.C. Ct. App..1986), the
. court held that adivorce court can award a spouse a share of
gross retired pay, but added that the wording of the:state
statute precluded awards exceeding fifty percent of a retiree’s

dzsposable renred pay But see. Mansell 490U.S.at589.

.1;.North Dakota

o Mrhtary reured pay is drvrslble DeIorey y Delarey, 357
N W.2d 488 (N D 1984); Ssee. also Morales v. Morales, 402
N W.2d 322 (N D 1987) (affirmmg an order awardmg 17 5%
of a former service member s reu:ement pay.to, spouse of
seventeen years because courts may consider equttable factors

.\in dividing military retired pays); -Bullock v. Bullock; 354

1N W.2d 904 (N.D. 1984) (a court can award a spouse a share

‘v»of jgross retired pay).. But see Mansell 490 U S at 589
v (possibly 0vermhngBuIlock) ATV

BN LSS IR Y B M' B T S P

I P [0 SR E TERE BTSN R R SO LI ORI GO A AR

‘i'.,\Y‘
S R ; s clOhdon e e By

Military retired pay is divisible. Anderson v. Anderson, 468
N.E.2d 784, (Ohio Ct. App. 1984); see also Lemon v. Lemon,
537 N.E.2d 246 (Ohio Ct. App. 1988) (nonvested pensions are
divisible as marital property) o

Oklahoma
ey o L e 2, T e
KL ‘Mlhtary rettred pay is dtvrsrble Stokes v. Srokes. 738 P2d
1346 (Okla. 1987). :

*; Oregon

i Militaty retired pay is-divisible. : In 're Manners, 683 P.2d
"134Or. Ct. App‘ 1984); In re Vinson, 616 P.2d 1180 (Or. Ct.
" -App. 1980); see also In re'Richardson, 769 P.2d 179 (Or
1989) (nonvested pensron plans are mantal property)
. Tk N ,,,I~ i
, ‘, AL l o B
Pennsylvania

Military retired pay is divisible. Major v. Major, 518 A.2d
1267 (Pa. Super. Ct 1986) (nonvested mlhtary reured pay is
i “mamal property) v

PuertoRlco L

Military retired pay is not divisible as marital property.
Delucca v. Colon, No.:87-JTS-104 (P.R. Sept. 25, 1987).
This case overruled Torres-Reyes v. Robles-Estrada, 115 P.R.

:;iDec. 765:(1984), which had held that military retired pay is
- divisible. Pensions may be considered, however. ln settmg
- child support and alimony obligations. - o i

Rhode Island

Military retired pay is d1v1srble R.I Pub. Laws § 15-5-16.1
+(1988) (giving courts very broad powers over the parties’
.iproperty to effect an equitable distribution). A court,
. however, cannot use a soldier’s implied consent to satisfy the
- jurisdictional requirements of 10 U.S.C. § 1408(c)(4). Flora
¥, Flora, 18 Fam. L. Rptr. (BNA) (R.L. Feb. 17, 1992)." : ::. -

BRI ,‘““"‘s‘oﬁm’c‘:arolina O
~Military retlred pay is drvrsrble Marun v, Martm, 373
'SE.2d 706 (S.C. Ct. App. 1988) (vested military retirement
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benefits are marital property; moreover, a present cash value
determination can be based on gross pension value, rather
. than net pension value). Martin derived from a 1987
amendment to state law See S.C. Code Ann, § 20-7-471
(Law Co-op 1987). But see Walker v. Walker, 368 S.E.2d 89
(S.C. Ct. App. 1988):(a wife who lived with her parents
throughout the entirety of her husband’s naval service made
no homemaker contributions to the marriage and, therefore,
was not entitled to any portion of his military retired pay).

South Dakota |

Mthtary retired pay is divisible. Gibson v.: Glbson, 437
N.W.2d 170 (S.D. 1989) (military retired pay—in this case,
Reserve Component retired pay when the service member had
- served twenty years, but had not reached age sixty—is
divisible); Radigan v. Radigan, 17 Fam. L. Rep. (BNA) 1202
(S.D. Sup. Ct. Jan, 23, 1991) (husband must share with ex-
wife any increase in his retired benefits that resulted from his
own, postdivorce efforts); see also Hautala:v. Hautala, 417
N.W.2d 879 (S.D. 1987) (trial court’s award to spouse of
forty-two percent-of former service member’s military retired
pay was not challenged on appeal); Moller v. Moller, 356
N.W.2d 909 (S.D. 1984) (commenting with approval on cases
from other states that recognize divisibility, but declining to
divide retired pay in the instant case because the former
spouse neglected to appeal a 1977 divorce decree until 1983).
See generally Caughron v. Catghron, 418 N.W.2d 791'(S.D.
1988) (the present cash value of a nonvested retirement
benefit is marital property); Hansen v. Hansen, 273 N.W.2d
749 (S.D. 1979) (vested civilian pénsion is divisible); Stubbe
v. Stubbe, 376 N.W.2d 807 (S.D. 1985) (in holding a civilian
pension divisible, the court observed that “this pension plan is
vested in the sense that it cannot be unilaterally terminated by
[the] employer, though actual receipt of benefits is contingent
upon [the worker’s] survival and no beneﬁts will accrue to the
estate prior o retirement”). -

'Tennessee:;'; .

Military retired pay is divisible. See Tenn. Code Ann. § 36-
4-121K(b)(1) (1988) (defining all vested pensions as marital
property). No reported Tennessee cases specrﬁcally concern
divisions of military pensions.

T Texas “p

Mihtary retlred pay isdxvmble Cameron v Cameron, 641 o

'S.W.2d 210 (Tex. 1982); see ‘also Grier v..Grier, 731 S.W.2d

936 (Tex.. 1987) (a court can award a spouse a share of gross -

retired pay, but postdivorce pay increases constitute separate

property). But see Mansell, 490 U.S. at 589 (possibly

overruling Grier in part). Ex Parte Burson, 615 S.W.2d 192
(Tex. 1981), held that a'court cannot divide VA-disability
benefits paid in lieu of milttary retired pay; this ruling
‘comports with Mansell. ;

.:"i‘

Milxtary retu'ed pay is d1v1srb1e Greene v. Greene. 751

'P.2d 827, (Utah Ci. App 1988). In Greene the court ruled that
* nonvested pensions can be divided under Utah law; moreover,

in dicta, it suggested that only dlsposable retired pay is
divisible—not gross retired pay. But see Maxwell v. Maxwell,
796 P.2d 403 (Utah App. 1990) (pursuant to a stipulation
between the parties, the court ordered a military retiree to pay

- his ex-wife half the amount deducted for taxes from his retired

pay).

Vermont

i Mlhtary retlred pay probably is dmsxble In any dtvorce

The court shall settle the rights of the parties -
to their property by . . . equit[able] divi[sion].
All property owed by either or both parties,
~ however and whenever acqurred shall be.
" subject to the jurisdiction of the court. Title
__ to the property . ... shall be immaterial,
., except where equitable distribution can be
- made w1thoutdisturbmg separate property.

Vi Stat.\Ann. tit. 15, § 751 (1988)

Virginia ,

M.lhtary retired pay is dwrsrble Mantal property includes

all pensions; whether or not vested Va. Code Ann. § 20-
,10-1 3 (Michie 1988); see also Mitchell v. Mitchell, 355 S.E.2d
+ 18 (Va. Ct. App. 1987); Sawyer v, Sawyer, 335 S.E.2d 277

(Va.iCt. App. 1985) (holding. that. mrlitary retired pay is

,subject fo eqmtable d1v1s1on)

: \Washmgton z

1 Mihtary retn‘ed pay-is dlvrsrble Kanzen V. Kanzen 693
~-P.2d 97 (Wash.), cert. denied, 413 U.S. 906 (1985); In re

Smith, 657 P.2d 1383 (Wash. 1983); Wilder v. Wilder, 534
P.2d 1355:(Wash. 1975) (holding nonvested pension
divisible); Payne v. Payne, 512 P.2d 736 (Wash, 1973).

; WeSt Virgima

Mihtary renred pay 1s drv1s1ble Butcher . Butcher. 357

~S.E: 2d:226 (W. Va. 1987) (vested and nonvested military
- retired pay is mantal property SUbJect to equitable distribution
* and a court can award a spouse a share of gross retired pay).
 But see Mansell 490 U S. a: 589.

Wisconsin B

Military retired pay is divisible. Thorpe v. Thorpe, 367
N.W.2d 233 (Wis. Ct. App. 1985); Pfezl v. Pfeil, 341 N.W.2d

'699 (Wis. CL. App. 1983); see also Leighton v. Leighton, 261
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N.W.2d 457 (Wis. 1978) ‘(holding nonvested pension divis-
1b1e) Rodak V. Radak 442 N. W2d 489, (Wis. Ct. App 1989)
(holdmg that the poruon bf crvnhan pensron)ﬁlai the employee
" spouse eamed before’ marriage is included in mari property
andlssubjectioduhsron) A L i

et v ng

toile T

Kl

Wyommg’ i~ 4

P erdnparoa) C0E0L g g Do BE T G
Mﬂrtary retired pay is drvnsrble Parker v. Parker‘ 750 P2d

1313 {Wyo. 1988) (nonvested military:retired pay-is: mantal

property). e

Canal Zone

ITRETHY WA
Mrlltary retired pay is d1v1srble Bodenhorn v. Bodenhorn,

567F2d629(5lh(:11‘ 1978) gl Chiyitind

l.*,n,,!_ui“.‘ v

MaJorConnor T i
o Hy‘-‘\,m,_,'af‘. oty ST

..1Suryiver Beneﬁts Note LA

Dependency and [ndemm:y Compensatzon )?ates”

Effective 1 Décember 1991, thé - federal _gbvernment
increased dependency and indemmty compensanon (DIC)
benefits by 3.7%.100 1n sigirig the meastire, Predident Bush
recognized that it will affect approximately 277,000 surviving
spouses and 37,000 children who presently receivé these
benefits.

Dependency and indemnity compensation benefits are
payable to ehgrble dependents ofa deceased mllrtary member
*-whose death” from m_)ury ‘or disehse oc<:urred (1) Whlle the
" service'member was en active duty; 'of (25 aftét the service
" member left active duty, if the ‘cause of‘death’was' service-
s connected or if:the former 'service 'member held a total
+service-connected disability rating, as determined by the VA,
A dependent is not eligible for DIC'if the injury ot :disease
resulted from by the service member’s willful misconduct.

Eligible recipients include::.{1) the surviving spouse, to
whom benefits will be paid for life or until remarriage; (2) a
- ‘surviving'¢hild.who is under the age of:eighteen—-or:iwenty-
- three; if he or. she.is atfending school—oriwho is’ disibled
“during ‘the period of eligibility; and (3). depenﬂentparents’of

. the service member who meeta maxrmum incometest. [\

e [ S ST o T ;v TR ;
(< d : f. i ; AR VIR LR AN ‘...’,‘"

il

1l PES1 AR MOl

‘I‘he following fates n_qw ere m effect

\(\‘ '

* able of momhiy amounts fot'a surviving spouse Based
dpon the rank the mllrtary i'nem’ber held. a{ ihe nme of‘death

NG /R TR S B TR TN IR TS S S 1IN

J:‘. 1o 1l _‘w Do i ol W4 f$884(' 3 ,010101\-$1580 &

SIS <[} 28 $841 1 w3 '§350 09 1&40

Ll BRE TUEB0ST PRt 3 ) AR o 7. FRABAE 1 7k
e IR ’1_762}1; zjiwl. wi7g0 vun QL .,r.z1.225"f':'

E6 - 727 06 - 1134

E5 - 711 o 05 - 1005

E4 - 693 ooafinond 04 - 912
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Teh A!".\,Mi!m'i o 1'635‘ diaivily w1 vog boget 805"
e ol By B16 0t vt (WRPD (O T '780“"

i Ior Mo '7‘

#i—-2J»1Additional monthty am0ums pard to a survxvmg spouse

e wdmarm onbevs s naidw gon el

‘*withehgrble children: 1 Vi i o wnn st v
ST TEEU L (P B R STTRR E T VI e [ul RO ‘.;; ™

il haieChildren *under age enghteen seventy-x
it conedallars. i v cleanile v :

RS TR B

(R RRTRE S A DA A $A R IE M (e

i, it b Children.from eighteen to twenty- mree - w
77 Auiviyears old who are, attendmg school $157 ;
Coan e ety e ilhess moate i ,)( ST BV IR
rDlsab]edchlld $310 Prdnae gt
TR CUE I 1 ST 1 TS0 S B PPN BN S ISR D UOT 14 PR ROTRE b
(E230 Monthly,amounts pa:d to: chlldren when no spouse

_~survives the seryice member; . S e e

it
{ i

STt sy e o o unih v ﬁ
00 e 1 ching: 8310, o
. \‘,‘4‘7 ¢ Hb 2ch11dren. $447 N 0
; ‘ ,‘,C 3ch11dren $578 VAT
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lemg Wl“ Laws 103

Pl TG

Ma_]or Hostetter
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st

The chart on the following pages details existing Living
Will statutes.!®4 Massachusetts, Michigan, New York, and
Pennsylvania have not adopted living will laws,105

‘ \‘br)i} e e sl

sy P e i anen e v

99This note updates TTAGSA Practice Note, DIC Rate Increases, The Army Lawyer Iune 1991, at 41. e epannding e ienad
100 Veterans’ Compensnuon’Rale Amendmcnts of 1991, Pub. L. No. 102-152, §§ 5-6, 1991 U.S.C.C.A.N. (105 Stat.) 985, 986-87 (amendmg 38 U.S.C. §§ 1311,

1313, 1314 (1988) to increase DIC benefits).

" 101]f the veteran'served as Chairman or Vice-Chairinan of the Tdint Chiefs of Staff, Chief of Staff of the An'ny. Chief of Naval Operations, Chief of Staff of the Air
Force; Commandant of the Marine Cprps or COm;pandam of}heCoast Guard, the rate shall be $l693 Id. § 5 1991 U.S.C.C.A.N. (105 Stat.) at 987 n.2.

1+ 102]f the véteran served as Sergeant Mﬂ_]OT of the Army, Senior. EnMIed ‘Advisor of the Navy, Chief Master Sergeant of the Air, Force, Ser;eant Major of the Marine

Corps or, Master Chief Penty Officer of the Coasl Guard, the raxe shall be $907. 7d., 199} U 'S. C CAN. (105 StaL) al 987 0. 1.

‘ 4 {..!Ji .(JA

'103This chan ongmally was prepared in February 1991 by the Deqnon Makmg Regardmg foe—Suslmmng Medlcal Treatmcm (D I)Ppcuect Nau al Center

for State Courts (NCSC), 300 Newport Avenue, Williamsburg, VA 23187-8798. Reprmled here with the permission of the NCSC; the ¢h

art has beén updated to

reflect informatjon provided by the Society for the Right to Die and obtained throu ghi the author's legal research. Thé author believes that the iformation’ ‘presented
in this chart is accurate; however, the laws governing living wills represent a rapidly ¢hanging arca of jurispruderice and Iegal assistance attorneys.shoyld use.the

chart only as a starting point fdr'4dditional research.

PV R R N S
! £ R gy

W RN

; 104 See generally Legal Assistance, Branch,. Adm].mgtrauve & Civil Law Division, 'I’he Judge Advocate General's School U S, Army‘ JA 273, Legul Assutance
le;ng Wills Gulde (Iune‘ 1991) Legal asslslance auorneys should L‘IOlf that the mforrnauon in this chan supersedes conﬂlcung slale mfonnauon

1°5Massacimsetts has no hvmg w1ll act bul Massachusetts qofm.s inay [recogmze hvmg wills under Brophy v. New England Sinai Hosp Inc 497 N E 2d 626
[:(Mais'1986). ‘Neéw York Hoes not have a Tiving ‘Wil faw, but state courts should recognize living wills under fn re Westchester County Mediéal Cte,, $31 N'E2d

607 (N.Y. 1988).

hRR
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Living Will Statutes : Pauent s Food and Fluids " Y‘Céimfort Care i HMmors
o t| Condition Cannot Be or \ Have the
.| MustBe Forgone; or Allevmuon ; Right to
i| Terminal. . .- They Cannot Be of Painls = Make
! _ Withheld if the Required Declaration
’ _ Patient’s Dea Even n or to Have
| P Death Whe Ha
; 'Would Result Life Declaration
: from Sustaining Made on
1 Malnutrition or Medical Their
} . - Dehydration. Treatment Behalfs.
: L | ' (LSMT) Is
- Foregone.
Alabama Code §§22-8A-1 |  22-8A-3(5) . §22-8A-3(3)
0 -10 (1990) ‘ o g
Alaska Stat. §§ . e 18.12.010 . . ..18.12.040106 18.12.040
18.12.010-.100 (1986) RS o L
Arizona Rev. Stat. Ann. 36-201(5) 36-201(4) 36-201(4)
§§ 36-3201 10 -3210 e e
(1986) . -
Arkansas Stat. Ann. 20-17-201(7) 20-17-206 20-17-206 214
| 88201720010 -~ - | - . e . 20-17-214
-218 (Supp. 1989) ST
California Health and 7186(h), (j) 7187(c)
Safety Code §§7185t0 | ... . .
7194.5 (Supp. 1991)107
Colorado Rev. Stat. 15-18-103(9) 15-18-104108 15-18-103(7)
§§ 15-18-101 to -113 - - e , e B
(1987 & Supp. 1990) ‘
Connecticut Gen. Stat, 19a-575 109 19a-573
-1 Ann. §§ 19a-570 10 -575 TR e
(West Supp. 1991)
-Delaware Code Ann. tit. - 2502(2) - -~ 2501y -
16 §§ 2501-2509 (1983) B o
District of Columbia 6-2421(5) 6-2421(3)
Code Ann. §§ 6-242110 - ' - - R
-2430 (1989) g

106“This chapter does not pm}ubu the apphcmon of any medical procedurc or intervention, mclud.mg provmon of nutrition and hydrauon consndered necessary lo
provide comfort care or alleviation of pain. The declaration may provide that the decldrant does not want nurrmon or hydration admmxstered mlravenously or by
gastric tube.” Alaska Stat. § 18.12.040 (1986) (emphasis added).

Yo7 Califomia recently amended its natural death act, effective 12 October 1991, See 1991 Cal. lzgls Serv ch 895 (Wear). As amended lhe Cah.fomxa act
prov1dcs that a living will declaration may be given effecl for a declarant who is pennanem.ly unconscious, 'that a declaration no longer must be re- executed every
five years, and that a durable power of attomney for health care prevm.ls over a declaration unless the power expressly provides otherwise: Id.":

108 A declarant may direct phynua.ns to discontinue food or fluids when artificial nourishment is the only sustenance being provided. If an attending physunan
determines that the patient is suffering pain because of the discontinuance of nourishment, he or she may order lmﬁcml nourishment pmwded but only loprowdc
comfort to the paticnt and to alleviate the paticnt's pain. See Colo. Rev. Stat. § 15-18-104 (1987 & Supp.'1990)." -

109 §¢¢ McConnell v. Beverly Enters., 553 A.2d 596, (Conn l989) (holdmg that Connecucut Removd of b.fc Suppon Syslems Act does not preclude removal of
gastrostormy time from comatose, lctmmally it panem) =

"
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Living Will Statutes Patieni*s'" 2 ““'Food and Fluids || Comfort Cére Minors™ L % Ziti il
el Condition ™’ Cammnot Bé' or ‘b Have the

.. Mustp "““‘ Forgoné ot Alleviation™ " Right to

I Temi;nal T © JI‘hey Canriot Be of P:ﬁn"ﬁ”"‘ﬂ Make

i ] ;_ i ipus “ Withheld if the Required Declaration

| Cebon aeifosd b 1 Barént’s Dehth Even When or to Have

pre ol iyould Result Life Declaration

o i from =% Sustaining Made on
o Malnuinﬂon or | Medical Their

Betlydration.  Treatment Behalfs.
LSMT) Is

_ Foregone.

Florida Stat. Ann. 765035 ¢ | 765.033) 765033y T RS e
| §8765.01-15 (West | | (N0
oL - e . N "

INIEEET i NN Ty ; gy @ : Byt edand s

GeorgiaCode Ann. | 31322000 | 31-3226%4) | 3132®) [ (hnCaomsin
Bree rasagind B e B
(1991). ' S VIR SENNTGE (Cyianag piidy g ntT e,

Hawaii Rev. Stat, 2 | 327D2 327D-2 . G
§§327D- 1:0-27 | o T
(Supp. 1991) SRS SRS Gt Ton

daho Code §§ 394502 ' | 394504 3945033) (0 Y B
to ;4509 (1985 ,&msupp.> J; L — P ' S . i 8 e o e e ..i »~> e s e wresce o [} e o < s
1990) | (Vs ]t R IRIR Y
llinois Amn. Stat.ch. |  702(g)  70200) 7020)
1102, paras 701708 | -+~ f TR
(Smith-Hurd Supp. 1991) iyl BT HOAN AR
Indiana Code Ann. 16-8-11-14 16-8-114 16-8-11-4 CE sl T
. _§§ 16‘8".1‘110 _22 [ ; e o ~|- e e e e e o A1 T :_- . e e e < b 3. e [P
(Burns 1990) e i u ; AR : R NI RS |
lowaCode §§ 14A1-11 | 144A20) | 144A2(5)0) 14A25)0) e g

. (1989) o n e o e e et i ) S e s s P, rmm i e 14 e b A" e P AT+ i AA— i e
: SEEE o :
Kansas Stat. Ann. 65 28 102(e) 65-28,7102(c) R N T
-§8 65-28, 101 to
-28, 109 (1985) (EVCL N A

]

Kentucky Rev. Stat. 311.624(7)-(8) 311.624(5)(b) 311 624(5)(b) . ' |
- _§§ 311.622-.624- —— IO —— ! S PR
(Supp. 1990) e e

‘| Louisiana Rev. Stat. =+ b
| "Ann.'§§ 40:1299. 581

.10 (West Supp. 1991) |
S e DO TSP Rre Vi) CI VeSS AR AU St

H ": "'v ‘IIJJ( e 1 TENIN . l 129? 58 2(5) ;R G V L’

RIS I VIRt WA I l E’.- Y ol

N PR T LRV

.....

N R R R SIS LT TR S Y o YO ol ,
| Maine Rev. Stat: Ann.. .1 {4 '5'701(7)'3 VERT G 4
B;I;%Visgulgl ;391) et omenrene oo sl eilii e tsbvoons Ieisiting w5 UF0 o Buol sl st o el an
1= i r’ o Taotid j

16 iy 8o w,j serletison Ty osera e aili Ty o

S M A T S W I S o P U T/ T WP P

! Didoconso asalood e e seagrp@ gl Yo heveom S moinooome T LD pRIG R angt Y 00BN 6 BRE T dhevabl oy Monpe it un
11°A pmenl may express his or her desu-e to forgo food and fluids if he or she is terminally ill, but whm rhc pqmem has not- stal.cd this. intent - cxphmt]y medical
personnel may not withhold food and fluids. See Me. Rev. Stat. Ann. tit. 18A, § 5-701(4)(a) (West Supp. 1990).

ER
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Living Will Statutes Patient’s 2, Food and Fluids Comfort Care Minors: iiyr oot
Y Condition . Cannot Be . of - i . Have the :
b MustBe ‘- Forgone; or . Alleviation Right to
Terminal. : - - They Cannot Be of Pain Is Make
G “Withheld if the Required Declaration
g i - Patient’s Death Even When or to Have
R ; Would Result Life Declaration
from Sustaining Made on
; .~ Malnutrition or Medical Their
bt vy Dehydration. Treatment Behalfs,
(LSMT) Is
‘ Foregone.
Maryland Health-Gen. 5-601(f) 5-605 5-605 .1 e R e
Code Ann. §§ 5-601 10 RETERLETY
-614 (1990) i
Minnesota Stat. Ann, 145B.02 m 145B. 13(1) o .
~8§ 145B.01t0 .17 - ~ e - s s -
(West Supp. 1991) Y et
Mississippi Code Ann. 41-41-113 o
| §§ 41-41-101 to0 -121 - S — . e,
(Supp. 1990) 5% ; n
Missouri Ann. Stat. 459.025 459.010(3) 459.010(3)
- §§ 459.010-.055 [ e e e e o »
(Vernon Supp. 1991) o C L Yy
Montana Code Ann. §§ Ry ,
50-9-101 to -206 (1991) 50-9-102(14) 50-9-202(2)112 50-9-202 0
Notification Act, v A o
§8 50-10-101 to -106 A Ty
(1991)) i
Nebraska Leg Billl13 4 t g
671. Signed '
Feb. 12,1992 ]
Nevada Rev. Stat. 449.590 449,570
§§ 449.540-.690 - - e o -
(1986 & Supp. 1989) R i
New Hampshire Rev. 137H:2(V)- 137H:(ID) 137H:2(ID) SRR CTE
Stat.-Ann. §§ 137H:10 - | -~ - (VD) .. S e ot ae .
-H:16 (1990) ‘ R (> y

111 A patient may express his or her desire 1o forgo food and fluids if she is terminally ill, but when the patient has not stated this intent explicitly, medical personnel

may not withhold food and fluids. See Minn. Stat. Ann. § 145B.12 (West Supp. 1991).

112“This chapter does not prohibit the application of any medical procedure or intervention, including the provision of nutrition and hydration, considered

ecessary to pm\nde eomfon care or to allevnte pam " Mont. Code Ann § SO 9-202(2) (1991) (emphasu added)

| "3Nebraska ldopted the nghts of t.hc Termmally ni Act in Fcbruary 1992. Su 1992 Neb. Laws LB. 671.
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114Qregon has a Patient Self-Determination Act l.hal genqm]]y mirrors l.he fedcral Paucm Sclf Detennmauon Act bul n.lso npphes to facﬂlnes nol covered by the

federal act. See 1991 Or. Laws ch. 761 (S.B. 787).
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' ! Condition Cannot Be or i Have the
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Terminal. " They Cannot Be of Pain Is Make
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Pl i Patient"s Death Even When or to Have
:iWould Result Life Declaration
from Sustaining Made on
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South Carolina Code R RO (T
Ann, §§ 44-77-10 to 44-77-20(4), 44-77-20(2)115 44-77-20(2) r
-160 (Law Co-op Supp. =30 :
-1990); 1991'S.C. Acts R -
149 (H.B. 3000) . e
S.D. Codified Laws Ann. 34-12D- 1(7), 34-12D-1(9)
1 8§34-12D-1t0+:11 - (8) ) Toommrm e -
(1991) B
Tennessee Code Ann. §§ 116
-32-11-101 10 -110.. ... --32-11-103(8) - 32-11-104, 32-11-104,
(Supp. 1992) 32-11-105(5) 32-11-105(5).
to (6) 10 (6)
Texas Health & Safety 6722.00(6) :
| Code Ann. §§ 672,001~ | - s
021 (West 1991)
Utah Code Ann. §§ 75-2- 75-2-1103(6)(a) 75-2-1103(6)(b) 75-2-1103(6)(b)
1101 to -1118 (Supp. 117
1990)
Vermont Stat. Ann, tit. tit. 18,
13, § 1801 (1987); id. §5252 (2) i
tit. 18, §§ 5251-5262.
Virginia Code Ann. 54.1-2982 54.1-2982
§§ 54.1-2981 to -2992
(Michie 1991)
- “Washington Rev. Code 0 70.122.02006) 70.122.020(4)
Ann. §§ 70.122.010-905 {1 ' : Heo e B 2
(West Supp. 1991) A
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115“I_|fe-susuunmg procedurcs do not mclude the admlmsl.ranon of medu:anon or thc prov1s10n of lreatment nurrmon and hydrauan for comfon care, or ube
al]evmtlm of pam " S.C. Code Ann § 44—77 20(2) (Law Co-op Supp 1990) (emphasis added).

"““Meduzl care’ mcludcs artgﬂc:a! or forccd fecdmg Tcnn Code Ann. § 32-11-103(5) (Supp. 1992) (cmphasu added) “‘Pa.lhxuvc care’ mcludes any
. designed pnmarily to maintain the patient’s comfort. These also include . . . nonartificial ora! feeding . . .. Any adult competent patient may execute a
declara.um du'ecung the withholding or withdrawal of medical care to his person. . . .™ ld (anphasns added). But see P ("ﬂus pant shall not be interpreted 1o condone
. death by starvation or dehydration unless the provisions of . . . a LIVING WILL mclude . . substantially the following [Languagc] ‘] authorize the withholding or
wuhdrnwal of lmﬁaa!ly provnded food water or other nounshmmt or fluids"™").

. 117“].1{: lusunmng procedure does not mcludc the admlmstmuon of medxcauon or .!usleuance, or the performance of any medlcal pmccdure deemed nccessary 10
provide comfort care or to alleviate pain.” * Utah Code Ann. § 75-2-1103(6)(b) (Supp. 1990) (emphasis added).
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.. 118 jfe-sustaining procedure does .not mcludc the administration of nauruhmem, medlcauon or the pcrformanceof any medical procedure deemed necessary to

provide comfort care or to alleviate pain.” Wyo. Stat. § 35-22-101(a)(iii) (Supp. 1992) (emphasis nddcd) Crr Chs e
2 ' ! ” i RS
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United States Army Claims Service

Management Notes QRN B

.. Budgeting for.the Army Claims Program .. .. ... ...

The April 1987 issue of The Army Lawyer contained a note
describing how the Army Claims Program was funded and

how those funds were administered. :Since. then, a number.of ...

significant changes have taken place in this fiscal process.
These changes pose new challenges to the United States Army

“Claims Service (USARCS) in participating in the’ fundmg ‘

 process and in admlmstermg clalms funds .

annual appropriation.includes a claims budget item. This note
explains how this and other changes affect the Army claims
program and describes how USARCS admmlsters the Army 3
claims dollars. POV e

The Army claims program has become big business. Dur-
ing fiscal year (FY) 1991, it encompassed obligations for

f‘f‘;clalms ‘totalling more than $108 mllhon, The three primary
, categories of clalms accounts are personnel claims, status of

- : ' forces agreement (SOFA) rclmburscments and tort clalms

' The most fundamental change occurred in the way that the ..
claims program is'funded.  No longer does Congress set aside -

a specific sum each year for a single appropriation from which

 the three services may pay their claims. Now, each service's

The Army’s comprehensive personncl claims program is the

I largest'item in the claims budget. In'FY 1991, claims offices

around the world settled 97,116 personnel claims at a cost of

- approximately $57 million. * An additional $38.1 million were
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needed for:the United States tofulfill its 'FY 1991 obligation -
to reimburse . foreign governmerits under the North Atlantic .

Treaty Organization SOFA and the Republic of Korea SOFA.
Finally, slightly more than 10, 000 tort clalms were settled
obligating $lO 8 million. Do i nt

During FY 1991 the carrier recovery program reclatmed
and deposited $13.4 million. - These funds were returned to
USARCS, which reallocated them to field offrces 1o pay.
soldiers’ clmms S , ; i

-By depositing carrier recbvery dollars. uié ’cléims program .
effectively provides part of its own funding. -Carrier recovery
dollars deposited by USARCS and field claims -offices each .

year comprise approximately thirteen percent of the claims

budget and have become an essential source. of funds in ﬁscal

planning. RRNTIE

Funding for claims involves the .same budgetary process as.

any other program funded with Operation and Maintenance,
Army (OMA) dollars. The budget process requires USARCS
to involve itself in the congressional budget cycle and to plan

as accurately as possible for the next three to five fiscal years.
The Budget. Officer, USARCS, uses financial data collected

from the field offices during the previous fiscal year to
prepare an updated budget estimate for the next fiscal year.
The next fiscal year.is called the *budget year,” as
distinguished from the fiscal year then in progress, which is
called the “current year.,” The budget year estimate specifies
the total program requirement and the subtotals required:for:

each of the fifteen statutory authorizations under which
claims are paid. This estimate.is submitted to the fiscal:"
agents:at Headquarters, Department of the -Army, who '

manage Program 2, General Purpose Forces—the Army fiscal

program under which claims are funded. ' After undergoing
financial review, the proposed claims budget  eventually is:

submitted to Congress as part of the Presrdent ] annual
budget for the Deparlment of Defense | v

The Budget Office, USARCS, uses several methods to
calculate the fiscal needs’of thé claims program. For

example, personnel‘preparing the dollar estimates for:
personnel claims not only consider the number of projected

Army-wide permanent change of station moves and. the’
projected end strength of the Army, but also conduct a
historical ‘trend analysis of past claims. - The United States
Army: Claims Service, Europe, and the United States’ Armed

Forces Claims Service, Korea, provide estimates of the
amounts required for the United States:to :fulfill’its treaty -

obligations under:various SOFAs.. To estimate the fiscal

requirements of foreign claims commissions, the Budget .

Office uses input from the overseas command claims
services. Because the Army claims program also funds
settlements made by the Army Board for the Correction of
Military Records (ABCMR) and the repayment of collections
erroneously deducted from a soldier’s pay, USARCS must
obtain cost projections from ABCMR and must use historical

I

trend analysis to project future costs for erroneous collections.

Thus, the Budget Office considers all known planning factors -

in preparing. the claims budget request to -ensure that the .
annual Department of Defense appropnauon will - meet Army ‘
claims program requirements. - . ., ‘ v

If these estimates are accurate, the claims program shbuld
close the fiscal year with only a small surplus. In FY 1990,

claims budgeting and forecasting resulted in a surplus of less: :

than a one percent. During FY 1991, the Army’s mobili-

zation of resources to support Operations Desert Shield and

Desert Storm made budgeting more difficult. . Nevertheless, at

the end of FY 1991, the claims program had a sizeable sur-:

plus and offices were encouraged to pay as many meritorious
claims as possrble before the close of the fiscal year

The Army Clarms Servrce admrmsters funds for the claims

program under a c¢entrally managed allotment (CMA). See -:

Army Reg. 37-1, Army Accounting and Fund Control, para.: -

30-12 (30 Apr.:1991). This financial arrangement promotes
the world-wide availability of claims funds, The claims CMA
makes claims funds available to authorized users, regardless
of .the location of the office that is paying a claim. It also

facilitates the returns of carrier recovery deposits to the 3

personnel claims account. -

Oy,

The Budget Ofﬁc':er manages claims funds and maintains an

account of the money deposited and disbursed.” Receipt of a
document called a funding authorization document (FAD)—

issued by the Director, Operating Agency 22, Resource.

Services, Washington, D.C.—authorizes this officer to spend
appropriated funds. Although the claims program operates
under an annual budget, the authority to obligate claims funds
is provided by FADs that are issued-quarterly. Each FAD sets

a ceiling on appropriated fund expenditures. As the FAD :

holder, the USARCS Budget Officer is responsible for fund- . -
ing the field offices and overseas command-claims services at . -

a level no higher than the sum of the amounts specified in the
FADs and the total amount of carrier recoveries deposited
that fiscal year. ‘This funding is done by-a command expendi-
ture allowance (CEA) letter that provides each office with a
spending target—that is, a specified dollar amount of funds
that the office may use to pay claims. A new:target is speci-

fied for each quarter of the fiscal year. The:Budget Office .

can adjust a target.upward or downward to respond to the fis-

cal needs of a claims office or overseas:command:claims’

service. Funds not used during one quarter aré carried over
for use in the next:quarter. throughout the fiscal year; how-

ever,-no funds may be carried over from the fourth quarter,'

whrch ends the ﬁscal year on 30 September

One may ask why all thls fmancral budgenng and planmng

is required. Beginning in FY 1989, funding for claims :

became an OMA appropriation. This means that claims funds
must be managed just as if they were any other Army fiscal
program. The Army-wide impact of OMA funding has made

each CONUS claims office and overseas command claims
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service a. fiscal manager of the claims funds provided in the
CEA-letters ‘that it receives fromithe Budget Office.’ ‘Claims -
officés miist monitor the obligations of their claims funds and !
must’stay ‘within the cumulative quarterly targets‘specified in ©
their CEA letters or request a funding adjustment from :
USARCS.

e g vty o iy e P

The! challenge of budgetmg for an Army-vshde program'.
highlights the importance of sound fiscal management. ' Fiscal
flexibility also is critical ‘if claims offices are to respond to
disasters 'such as the California earthquake-in October 1989
and the devastation doné. on the East Coast by: Hurricane :
Hugo in September. 1989.: .In addition, a watehouse fire or an
act.of :God;:such'as ‘an. unusually severe hail storm, will :
generate a request for additional funds to pay claims at that
locality. Operation Just Cause resulted in many claims by
soldiers and:civilian-employees who suffered personal
propérty losses. 'During Operations Desert Shield and Desert ;|
Storm, the Secretary of Defense assigned Foreign Claims Act
responsibility. for Kuwait to.the Army. Events liké these tax .
the clarms budget and requrre careful financral management

SN L ST L N Th i ol

lBegrnmng a fiscal year: also reqmres careful frnancral
management. If Congress and the President:fail to agree on'a
defense budget before the fiscal year begins-on:1 October, °
claims payments must cease unless Congress authorizes the
Army:aclivities to continue under a continuing resolution
authority (CRA). -Each CRA has an expiration date, after:
which ‘claims payments. must céase unless Congress enacts a -
new CRA ‘or passes a:Department of Defense appropnauon
thatthe President will’ 51gn L It Coee

i “"; SR T Lo SALEEE t : s

Durmg CRA perrods, the USARCS Budget Offtce must
operate ‘the iclaims program :with reduced funding.  This -
redices the funding that the Budget Office can provide to each -
coritinental United ‘States (CONUS): field office and overseas::
command claims. service. . ‘Carrier tecovery-dollars deposited.’
on.or after 1 October of the fiscal year augment 'this reduced :.
funding: During CRA ‘periods, carrier. recovery is-a major |
source of income: and USARCS continuously:must return
carrier.recovery dollats to field offices until appropriated |
funds aré received. ‘A'CRA ¢an last from twenty-four hours to -
on¢.year. . While operating under a:CRA, claims offices:
should check périodically with the Budget Office, USARCS, -
to-obtain the mpst recent financial information abouit 'the -
claims budget and the avarlabrlrty of funds I S L R

v by

-Sound: frnancra] management now is ithe duty of every
claims office. .-Accurate financial accounting is critical.. Every -
month, each CONUS claims office and overseas command:
claims service must furnish USARCS with a budget report
describing iits obligations and deposits. :Accurate monthly
reports allow USARCS to manage claims funds effectively :
and to adjust funds. from offices .with excesses 10 offices with .
shortages.:Usingithis data, the Budget Office also prepares a
corsolidatéd report that’shows the monthly: and.year-to-date
totals :of claims funds obligated and deposited by edch claims .
activity. It then compares this data with a monthly financial
report for the activity recorded by the Defense Finance and

RN EIA T e Gyl PRI RS VAT LT e B ST

Accounting Sérvice (DFAS)! TThe Army iClaims:Service uses
reports furnished by claims offices and by :DFAS to venfy the
flow of: funds antto update budget forecasts AT Dot
l “ T8 ¥ 'll"’ e )l\' l. ¥ »‘ “lu"’”‘-
Current Army procedures for paymg cldims permit.
USARCS and field claims offices to ascertain their claims
funding'needs accurately and to‘respond quickly toichanging
circumstances. Unlike its counterparts in"the ¢ivilian jnsur-:
ance:industry; USARCS has delégated substantial claims pro-l
cessing authority to its field offices. An Army claims officer, -
or a civilian attorney authorized to pay claims, has total super-
visory responsibility for'the administrative processing of ‘a
claim fromireceipt to:payment.” This results in better: service -
to claimants in the form of faster and more accurate payments.
D L T S IR TV LE LR S R | i o SELNE L ey
Managmg this system:and: ensunng lits contmueda
effectiveness is a shared responsibility between the Budget ;
Office, USARCS, and the field claims offices. By executing
their responsibilities faithfully; claims personnel have repaid
the Army many times over for the 'special trust it has reposed i:
in.them. The continued sound:financial. managementof".
claims funds will ensure that.the Army retains a-flexible and !
responsive claims funding system that can:support it effec-*
tively and efficiently throughout the world.."Major Lazarek. o: i
. o ' . N S ’:;‘J."lr:,'v ";rf. ; E . "yf,.hl
S ERITIN VTN B TP T SIS LT
Transfer of Clarms Responsrbrlrty
v T PR ‘,nl,zr‘»i dreih
Effecuve 1 May 1992 lunder the 'authonty granted by. Army )
Regulation 27-20, Legal Services—Claims,:para. 1-7p(4).(28.
Febi:1990) [hereinafter.AR:27-20], the. Qffice of .the Staff -
JudgerAdvocate, Headquarters, United States Army Garrison; -
Fort Leavenworth, KS, 66027-5060,:office code 171, will
assume responsibility.for all .claims-arisifig in:CONUS Area:
18, which previously .was assigned to the' Office of the Staff
Judge Advocate, Headquarters, United States Army Garrison,”!
Fort Sheridan,’ IL, 60037-5000, office code 181 The' Fort:
Sheridan office is scheduled ‘to!close-as:partiof.the current |
round of base realignments and closures.
b bty b o DD ALY nuth O el o
-The Office of the Staff Jutige. Advocate ‘Fort Leavenworth. i
will remain the aréa claims office for CONUS: Area:17.
Former:CONUS :Area: 18 rs merged with CONUS Area 17
effect1ve1Mayl992 SR g S i
I TE] SEEER SRR PR G ER "v'l#'.’/ﬂ‘ﬁ "F-.‘l"t [ f" G
Fort McCoy, ‘Wisconsinj-a:gclaims:; processrng Dfﬁce with !
approval-authority, is-located .within theé new geographic'.
region-of ‘Area '17. - It will operate under the.claims super--
vigion :of ' the Fort (Leavenworth claims office in accordance
with AR :27-20.: Beginning:1:May 1992, Fort: McCoy wrll Lse -
ofﬁce code 172. Lreutenant Colonel Thomson, ' ‘
IR TP E R DRI FRY cHAF SN I SLTIE L

FERpeaa Y

o , .+ Recording Carrier Recovery Data o
i onto the: Revrsed Personnel Clalms Program vy
IR SRR OLS B J At LI IR NN P SRR R CA IS B ey
'Drscrepancres ‘exist between the data that some clarms\
offices transmit to the USARCS personnel claims database
and the data these offices telephone in to the USARCS Budget
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and Information Management Office. In particular, the -
USARCS database. frequently reflects that some field offices -
deposited significantly less money in local carrier recovery ,

than they claim in therr reports to have deposited.
When USARCS recerves a clauns ﬁle. USARCS personnel

enter a marlroom date” into the ﬁle This entry prevents a,

field clalms ofﬁce from updatmg the record and overwntmg
the data the USARCS personnel have entered., Unfortunately,

it also prevents field claims ofﬁccs from leisurely recording
recovery data on files and t:ransmrtttng this data to USARCS if
they already have sent the files to USARCS for retrrement‘ ‘

After USARCS recelves a file, this data is "locked out.”

Each claitns office must enter the local. deposrt or local -

offset date and amount on the day. that it deposits a check or
completes an offset action. See Personnel Claims Note,
Retention of Personnel Claims Files in the Claims Office, The
Army Lawyer, Oct. 1990, at 58-59. The claims office also

must enter the “forwarding for retirement” (FF) action code -

for the following day. The office then must keep the file for
forty-five days before forwarding it to USARCS. During this
time, the office must send USARCS at least one monthly data
disk to ensure that its local recovery information is recorded
onto the USARCS database, Claims judge advocates should
discuss these procedures with their recovery and data entry

personnel to ensure that their offices receive credit for the

carrier recoveries that they accomplish. Mr. Frezza.

Affirmative Claims Notes

Medical Care Recovery from Civilian Doctors
- and Hospitals for Medical Malpractrce

A doctor in the crvrlran commumty who commrts mal--,
practice on a family member or a retiree is a tortfeasor within
the meaning of the Federal Medical Care Recovery Act -

(FMCRA).. The Umted States may assert a claim under the

FMCRA for the medical care; it provrdes as a result of  the .,

malpractice, even if a Primary Care for the Uniformed Serv-
ices contract facility provided the negligent care or the United
States paid for the negligent care under the Civilian Health
and Medical Program for the Uniformed Services.

Although afﬁnnatlve clarms based on medrcal malpracuee .
normally .are very, large,. doctors usually malntam sufficient .
insurance coverage to compensate both the 1nJured party and "
the United States. In this respect, they differ from large[

automobile accrdent afﬁrmatrve claims, whrch often must be
compromised or waived. Because malpractrce injuries are
dissimilar to the trauma injuries that people normally associate
with affirmative claims, medical treatment personnel often code
these conditions as *“diseases,” rather than injuries, and fail to
notify the claims office of these potential affirmative claims.
Claims offices should ensure that their military treatment

facilities and local plaintiffs’ attorneys are aware that the United .

States may recover damages for medical malpractice.

In a medical malpractice case, however, an injured party
might sue the United States as a joint medical care provider in
addition to suing the civilian doctor or hospital. Affirmative
claims personnel then must coordinate closely with the tort
claims attorney handling the case or with.the USARCS Tort
Claims Division action attorney. Mr. Frezza.

 The United States as a Third-Party
Beneficiary of PIP Coverage -

In two decisions, federal courts have affirmed that the -
United States can recover medical care expenses as a third-
party benefictary of personal injury protectron (PIP) insurance
coverage In United States v. Allstate Insurance Co., 910 F.2d -
1281 (Sth Cir. 1990), the Fifth Circuit affirmed a lower court
ruling granting summary judgment against Allstate, ordering -
it to pay the federal government for the injured party’s
medical care, in addition to costs, attorneys’ fees, and a
twelve-percent penalty for wrongfully withholding payment.
The Fifth Circuit noted that, although the care the United
States provides to service members is “free” to the service
members, it is not free to the United States. Therefore, it con-
cluded that the United States should be deemed to be a third-
party beneficiary of the Allstate policy, observing that Allstate

* otherwise would collect premiums from service personnel “for

which it [had] assumed no insuring risk.” Id. at 1282.

In a similar decision, the District Court for the District of
Kansas held that the United States was a third-party

-beneficiary of an insurance policy issued by the United

Services Automobile Association (USAA) despite USAA’s
attempt to change the language in its PIP endorsement. See
United States v. United Servs. Auto. Ass’n, No. 90-1425,
1991 WL 152793 (D. Kan. July 2, 1991). The court noted
that, although USAA had changed the language of its policy
so that it no longer stated that it allowed payment to “the
insured or [to] any organization rendering treatment,” it had
not changed the language in the coverage provision expressly
to exclude the United States. Jd. at *2. 'The court added that
the Fifth Circuit’s conclusion in Allstate that an insurance
company should not be permitted to collect premiums without
assuming the risk of payment under the policy “applie[d] with
equal force” to the instant case. Id.

Both these cases show the greater wrlhngness of the courts
to recognize the United States as a third-party, beneficiary of
PIP coverage Accordrngly, -claims personnel may find them
useful in affirmative claims actions. To recover for care
provrded in a military treatment factlrty after 5 November
1990, claims offices also should cite 10 U.S.C. § 1095 (1988)
as a compelling basis to persuade automobile insurers to
settle. See 10 U.S.C.A. § 1095 (West Supp. 1991); Memo-
randum, Commander, U.S. Army Claims Service, subject:
Guidance on Using 10 U.S.C. Section 1095 to Recover
Medical Care Costs, 6 May 1991, reprinted in The Army

Lawyer, Aug 1991, at 47. Mr. Frezza.
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‘Commander’s Note ' 1-«’ :
“‘t‘tilin'n"ur' R oes eulste hmint

Vi e
o

AS Tréview 1ret;ues‘,ts ‘for recoﬂsiderandn t’or personnel‘

claims” by sotdners and ‘civilidn' employees 1 '6ften find"that'"
defiial has’beén’based on AR 27:20, paragraph 11-5¢. That ¢

o 14 NIt

[

paragraph denies compeiisation -for properéy lost or damaged,

in whole or in part, as a result of any negligence or wrongful
act by the claimant, the claimant’s family member, or the
claimant’s agent. - Most:often; the.items.in; question are small
pieces of jewelry stolen during the coutse of a carrier’s pack-
ing or unpacking of household goods, and the “negligence”
invglves failing to safeguard these items adequately.;, .,

il oo

TR

meonlqze ol bonls i 1ovan

ML HEar N

lam concerned about, how we determme that a clatmant

was neghgent. Our regulauon deﬁnes neghgence as a farlure ‘

}

to ,actreasonably and prudently under the circumstances. Itis |

focis when ‘adjudicating a claim, ' When thé ‘issue of potential i'.
negligence arises in'a‘¢laim, look at the surrounding '’
circumnstances'at the time of the incident.and ask’ yOurself' :
“What could the claimant have done differently?” and {Were "
the claimant’s actions really unreasonable?” Certamly, in
hmdsrght mOSt tncidedts of theft, for' exatnple. céuld have
beent prevented ‘Rather than usrnﬁihmdsrght,‘ though, I ask
you to put yourself in the place of the clari‘nant‘at the timé of
the incrdent. Consider 'the chads and’ pressure ubdmg a
mobe and’ the a]tematlves available; ' If you still béhéve that
the clatmant was neghgent 'and the ciaim should be ’denied, -
plese lise the' ‘chronology sheet to' memorialize your thought
process. Remember virtually' any denial based of claimant ¢
neghgence will generate a request for reconsideration, and it
helps e, as the final dedisron ‘maker, to’havé the' beneﬁt of
your reasonmg—not Just yohr conclus1on Colonel Fowler i

the term “under the crrcumstances," upon. whxch Task youtg,, R o L v ] ‘
ag i g ¢ aie sl ro v 0 e ,\ ;
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‘Although'reﬁred ‘membérs of thie Armed Forées may be

entitled to mote pay and beneﬁts than the "shlllmg a day" that

i t .

their’ Bntrsh ‘counterparts received in the fimdteerith century, *
they al§o are Subject to m111ta}y authority“an vr‘nay "be ordered
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O USC, ; e‘&n‘ 946 '(1938) [hemmaftar UCM.I] o

Jmsdlcdon over Tetir

Armed Forces, military retirees are subject to the Uniform

Code of Mllitary Tuisfice (UueMi) 'No serious question exists

about thé’ 1egal ‘authority of the Umted States to'exercise!!
CMJ {jurisdiction over military ‘retirees.2 ! The question’ for !

Judée advocites’ advrsmg ‘commanders is; ‘when may’ com-

mahders properly exerctse UCMJ Junsdrcuon over reurees”

RN PRI A R [T I
TS 'f S R

ol 'Milztary Renrees Aré Subject to ‘the UC'MJ A

VL i

A

Any individual who has retired from a regular component of
the Armed Farces afil who'is €ntitled 1’ pay from'the Depart-

- tment 6f Defense is subject to the military Jurlsmdtlon pursuant’’

t0' UCMI amcle 2(a)(4) "'The" abldmg tradrtron ‘of military:’
'dérivés from the premtse that retired

-servrce members remam part 6f the' Armed 1-'-‘01'cesf and 'mdy 'be -
‘ L s

SUAL A and

ALY

SV

2dpnin e

Jrondnes, oatin

25%2 United Stated 3; Altd, 33 M1 209" (CM. A 1991) “beitson v. Bloss, 28 M.J. 376 (C-MA 1989); UnitcdStates v, Ovendn, 24 M.J. 309 (CMA 1987);’! 2
United States v. Hooper, 26 CM.R. 417, 425 tC MAJ 1958). Uriited States ¥. Rogers, 30 M.J. 824, /828 (C.G.C.M.K. 1990); 'seé also TTAGSA Practice Note, !
Courts-Martial Jurisdiction Over Enlisied Retirees?-Yes, but a Qualified Yes in the Army, The Army Lawyer, Oct. 1989, a1 31.
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called up to serve the United States in an emergency.? . By. drrecuve. dnter alia, authorizes the military services to recall
statute, renrees may .be, ordered to actrve duty at any time, to‘ reurees mvoluntartly o acuve duty to facrhtate the exercise of
perform dutres necessary to the rnterests of the natronal courts martral Junsdrctron over them 6 The Army 1mple-
defense.4 T mented thm poruon of the, dxrectrve in the December 22 1989,
o - UPDATE;oAmyReg.ﬂauon(AR)n 07 .

Regulatron 27 10 also proqdes that “reured Army

- personnel subject o, the Code wrll not, be tned for any offense
To 1mplement tlus statute the Secretary of Defense promul- by any. courts-marttal unless extraordmary circumstances are
gated Deparlment of Defense (DOD) Directive. 1352 1, 5 'l'lus present."‘ Although this pohcy statement is relauvely recent

,‘lyr,l Cr " 1 - '}- e

SRR INTS ISR ET O FEE SR TURCTOU S IFT SR VIS AT SO PRI T SR S LA
i e 1o Directives andRegulations -

3Pearson, 28 MI. et 378 (quonng Toth v. Quarles‘SSO U S. 11,15 (1955)) Haoper. 26 CMR. at 425; see William W. W‘ml.hrop Military Law and Precedents 87
n.27 (2d ed: reprint 1920) (“That retired officers are & phrt of the army and so trisble by court-martial {is] & fact indeed ticver admitting of question™); sée also Dep't
of Amy, Pam. 27-174, Legal Services: Jurisdiction; para. 4-5(d}(6) (26 Sept. 1986). ; But see Comm. on the Uniform Code of Military Justice {and) Good Ordet
and Discipline in the Amy, Report to. Honorzble Wilber M. Bruckner 175.(1960) (report by the Powell sJornrrnttee, 8 panel of nine general ofﬁcers appomted to
smdy the Army's eppllamm of the UCNU). In rts report the eommmee noted tha U T
RGN Rt A E PV I LY or G pe e T L
retired members of the armed forces sre merged with the gerreral civilian populatwnofthe United States. x’l‘hey should belub_peet to ihe same AR
laws as their neighbors with.the same obligations and the same freedom-of sction. Courts-materml ;unsdrcnon rmposes an bbhganon to .
abide by a different set of laws. . . T TP TIPSy
1d; The Gomrhittee’s teeommendauon was not adopt d. See Frederick ‘B. Wlener, Amertccn Mtluary de in lhe ‘Lrglu of lhe F rr.rl Muuny Ac! s Tru:enlenmal 126
MrlLRev 1,44 (1989). i w0 oy ;
- .
‘The pemnent federal ltatue pmvrdes

Under regulatrons prescnbed by the Secretary of Defmse. « reured member of the Regular Ammy, . . . [or] a member of the Retired Reserve
7.~ whohas completed it least 20 years of active service . ... may be’ ofdered 1o active duty by the Secretary of the military department concerned
-, . stany time, ‘The Secretary concerned may, o the extent cohsisiént with other provisions of law, assign a member ordered to active duty
fnis - under this’seetim to such duties as the Secretary considers necessary in the interests of national defense.

1ouscssss(a)(r983) RS I

ST R ST EP RN TN RN U E VOB PR s : o s e
’Deptof Defense Dr.recnve 13521 Management and Mobilization.of Regular and Reserve Retired, Mrhulry Members (Mar 2 1990). 32CFR § 646(1991)
[hereinafter DOD Dir. 1352.1).

N

GDepanmem of Defense Directive 1352.1 expressly provides:

: The Secreury of a Mr].uary Depanment may onder any reured Regular member. retrred Reserve member who has eornpleted et least 20 years”(- Cow
it of active Mrlnary ‘Service, or 8. member of the Fleet Reserve or Fleet Martne Corps Reserve to active, duty 1 without the member s consent at - ..
L. . . any ume to perform dunics deemed necessary in the interests of nauoml defense in sceordance wnh lD Us.C. [§] 688 . {I‘l:ns mcludes t.hef S
authority 1o order a retired member who is sub_)ect to the Uniform Code of Military Justice (UCMJ) to active duty 1o facilitate the exercise of
court-martial jurisdiction under . . . [UCMJ art. 2(a)]. A retired member may not be involuntarily ordered to active duty solely for obta.mmg
eourt-martml_]unsdrenonoverﬂlemember pry et Yot

LI e SR TS L R AT

Id., para. F3.c. DLt i SREEEOOT DTN PN AT e s e e e .
The last sentence of paragraph F.3.c. does not preclude the exercise of jurisdiction over reurees when Junsdrcnon already has been established by federal staute.
The purpose of the restriction is Lo prevent a military service from ordering a retiree to active duty solely 1o subject him or her to UCMJ jurisdiction. For example,
a retired Army Reservist who is not entitled to pay until age 60, see 10 U.S.C. § 1331 (1988), is not subject to the UCMIJ unless he or she is hospnahzed ala
military faerhty Aeeordmgly. orderlng thrs retiree to neuve dnty to assert eourt-memnl Junsdreum over hrm or her would violate the DOD directivé, B
F R R LR T } R RN I LR T f,,,_,.,.:
7ArmyReg 27-10 LegalSemees Mrhml'y Justrce (22 Dee. l939)[her=mafterAR27 lO] . :‘.%-r.‘ SrLn e IO R ey T - L e
2 RN I . R . “le el ie BRI

8AR 27-10 para. 5-2b(3) (ernphasrs added) 'In its ennrety. paragraph 5-2b(3) prdvrde

' Renrees Reured members ofa regular compmenl of I.he Armed Forces who are enutled to pay are sub_)ect to the UCM] (Arl 2(a)(4)) They:

may be tried by courts-martial for offenses committed while in & retired status, Department of the Amy policy provides that retired .. .
personnel subject to the Code will not be tried for any offense by any courts-martial unless extraordinary circumstances are present. Prior to

referral of courts-martial charges against retired soldiers, lppmval will be obtained from HQDA (DAJA-CL).- If necessary o facilitate.
courts-martial aetron. retired members may be ordered 10 active duty. Requesu for active duty will be forwarded by electronic message

through the Criminal Law Division, Office of The Judge Advocate General, to the Office of the Assistant Secretary of the Anny (Manpower

and Reserve Affairs) for approval.

[T . SR SN . v Lo f e s L O T

Significantly, a retired soldier may be tried in his or her retired status without ever being ordered to active duty. A retired soldier remains subject lo military
control and may be ordered to appear at an investigative hearing or trial. Although the pertinent regulations do not address the quesnon specrﬁcally, a ‘retiree who
is ordered to appear at trial or a hearmg without first being recalled to active duty must be reimbursed for the actual cost of trnnsportauon meals, and other
necessary expenses that he or she incurs in transit. Payment of a per diem allowance, however, is not authorized. ‘1 Joint Fed. Travel Reg., para. U7451 (Sept.1,
1991); ¢f. Army Reg. 37-106, Finance and Accounting for Installations: Travel and Transportation Al]ovvanees para..13-33 (31 Jan. 1990) (provrdmg that retired
military personnel, not on active duty, who arc called as witnesses are entitled to travel and transportation allowances); AR 27-10, para.'$-10.  *
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the scarcrty of reported c0urts marual of retlred soldrers9 mdr-‘

cates that the Army consrstently has’ decltnedl to subject
retirees 1o Inals by, courts-martial. ' The polrcy staf tement itself
borrows most of its language froh 21956 oplmon of The
Judge Advocate General.1®” This opinion stated, in pertinent
part, that “‘retired personnel subject to the Code will not be
tried for any oft'enses Py any mrlrtary tribunal unless extra-
ordlnary circumstances are present . . ."." Prior to the exercise
of general court- martral Jurrsdrcuon over a reured person
subject to the Code, ‘approval of the Department of the Army
should be obtained.”!!

o

"The 'approache‘sltalren by. the other services-have been .

diverse.” The Navy and ‘Marine Corps have no written -
policies.” They examiné each potential cas¢ on an ad hoc basis '

and the Secretary of the Navy ultimately must approve any

exercise of UCMIJ sjurisdiction over.a military retiree.!2 - The -

Air Force generally avoids- trying retirees:unless “their
conduct clearly links them with the military or is adverse to

the United States.”}!? The Coast Guard has not promulgated .

criteria, but, in practice, no case of a Coast Guard retiree is
referred to trial by court-martial without the prior approval of
the Commandant of the Coast Guard.14

AN A A o A PRTIRRY SRNTIRS P T
(o R P SN SR B F Sl ,;';,.(“,,u’ 19000

Tt

st b rCase Law

If service regulations are formal expressions of policy, case
law reveals how that policy actually is applied. A review of

past 'decisions ‘'shows that retirees- only ‘rarely ‘have ibeen sub- -

- of the Armed Forces and are subject to the UcMJ.-

» » military property’ and :conspiracy. -Ini ! eacn case, the Court of 1

Jectedto UCMJ Junsdlctfon Tﬁe mllitary semces, hovJever
have drsplayed a growmg mclmanon to exercrse criminal’
jurisdiction when'an-offense océurs overseas and 'the tmhtary
has a special interest in the case.

The earliest reported case this author found in which a
retiree was tried by court-martial ander the UCMJ is United
S;ates V. Hooper 15 In Hooper, the Navy recalled a retired
admiral to active duty ‘to stand trral for"acts of criminal
misconduct ‘that had ‘achieved ‘considerable notoriety. The
Court of Military Appeals -affirmed -the Navy's exercise of -
Junsdxctwn pver Hooper Six years later, .in United States v.:
~ Bowie, 16 the;court upheld the court-martial conviction of ‘an
" airman, ~retu'ed for physrcal drsabrlrty, who had issued ‘bad

" checks at an open mess ‘while' working as a civilian employee

"at'an United States Air Force ‘base in'Canada. These early
- decisions affirmed the principle that.retired members are part

et

. Although each case stands on its own, 3 pattern may, be.
descried from cases that have been tried in the past decade: In
. United States v. Overton,!7 the accused, a retired Marine
retained on the rolls of the Fleet Marine ‘Corps Reserve,
- worked as a civilian employee of the Naval Station at Subic
Bay Accused of stealing merchandise from the Naval

- 1-Exchange, Overton was recalled to active duty, tried by court-

“martial, and convicted.” Pedrson v. Bloss!® involved the trial -
of a retired Air Force master sergeant for lareeny, unauthor:,
ized disposition of military property, concealing stolen

3

3]
!
3

P

e EEA L e th L e S
‘-‘l!k B T B L R Sl v R T

9This author is aware of only two recent Army cases involving the asseption of UCMYJ jurisdiction over a retired soldier. One case, United States v. Sloan, 34 M.J.
17 (C.M.A.71991) (misc! docket) recem.ly was argucd before the Court of Military Appeals See infra notes 2122 and nceompanymg text. In the other case, the
Court of Military Appeals ¢ demed a petition for exuaordmary rehcf—presented as a writ of habeas eorpus—in which the pcnuoner, aretired soldler challenged the
authority of the Amstant Sccretary of the Arrny to brder hrm to acnve duty o facrhmc possrble court rhamal acuon agamst hlm “See generdlly rry‘m ‘fiote 23 and
aceompanymg text. R S

kg . 4 . B P . I T R
[ AR R T 4 e €L N . S RPN SN TR

10See 7 Dig. Ops JAG 1957-1958, Courts-Martial, §458 at 108. SR RS SR
111d; see also Appellee’s Brief at 16, Sloan, 34 MJ. 17 (CM.A. 1992) (CM 9000288); Appellant’s Brief at 10.

12Intervu:w wrth Cnmr.nal Luw D1v1sron, Depanmcnt of | the Navy (Mar 17 1992)

T

R T E VN T 2 I

13 Air Force Regulat.lon 1 l l i prowdes

Trial of Retired Regular Air Foree Personnel Reured regular Au' Foree personnel who are mnl.lcd 10 receive pay (amcle 2(8)(4) UCMJ)

and retired members of a reserve component who are receiving hospitalization from an armed service (article 2(a)(5), UCMD), will'not be -, £
tried by court-martial unless their conduct clearly links lhem with the military or is adverse to the United States. Trial may not begin without ‘
approval by the Secretary of the Air Foree .Requests for approval mnst be sent, with fqu jusuﬁcatlon 10.HQ USAFJAIM.. However, prior G
approval is not necessary when personnel cash worthless checks at United Slatcs overseas mthtary facilities under circumstances evrdencmg ' -
afraudulentintent.” ;- 1 . B AL T R e e A N R LN I RSP ERE LI T TRF SENC Ry I

AlrForceReg 11, Mrhtary]usnccGu:de para 35(9Mar 1990) rem bt I TR

TR

14United States Coast Guard Dep’ tof Tmsportaﬂon, Commandant 's Instrucuon MSSIO lC M.ilrtary J'usuce Manual para 2-33 (15 JTan! 1991) Thc Commandant
of the Coast Guard has delegated the luthomy to approvc eourts-mamal n:fcmls of reurccs t.o‘the Chtcf of Cmmsel for the Coast Guard See rd :

15326 CM.R. 417, (C M. A 1958); see also Hooper v. United States, 326 F.2d 982 (Ct. CL 1964), cert. denied, 377 U.S. 977 (1964)

1634CMR 411 (CMA. 1964) b s e e D B e

I T T S PR CE B L T O R TR TRt

l"24 M.I 309 <. M A ) cerl demed 484 U S.976 (1987)

1328 M.]. 376 (CM.A. ‘1989) see al.so TIAGSA Practice Notc :upra Tiote 2 a 31
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Military Appeals. upheld the exercrse of Junsdtcnon over the
a naval retiree’s conviction of espronage ‘on behalf of the
Philippine Government and of disobeying security regulations
in United States v. Allen.?9. The accused had committed these
offenses while serving as a civilian reproduction clerk at the
Naval Base at Subic Bay, where he routed routine and
classified messages. .In United States v. Sloan?!. the accused
sexually molested hts thirteen-year-old, adopted daughter
while serving on active duty. .Although Sloan retired one;
month after charges were, preferred against hrm, he was. tned
by court-martlal and convicted .of these offenses.22 Fmally,
the Army recently ordered a retired soldier to active duty to
facilitate possible court-martial -action against him., The
soldier allegedly had murdered his wife on a mrlrtary
compound whil¢:he was employed as a2 Department of the
Army civilian in Saudi Arabia.23 At present, the charges have
been preferred and the caseis in the ;investiga,tivestage. .

What pattem emerges from these cases" :First, the mthtary
services rarely iexercise jurisdiction:over their retirees, even
though military retirees .are subject to-UCMJ- jurisdiction.
Second, these cases excited direct military interests, involving
offenses such as espionage against the. United:.States or the
larceny of property belonging to the federal government.
Third, offenses by retirees that occurred overseas were more
likely to be referred to courts-martial. - For example, the situs
of both reported Navy cases was the Philippines, where
domestic United States courts cannot exercise jurisdiction.: ..\.*

Among the military services, the Army’is.the most
restrained. As-a'matter of policy, it requires;the Government
to show that “extraordinary circumstances” exist-before it will
exercise court-martial jurisdiction:over a retirée, “What, then,
are “extraordinary circumstances”? Although the reported
cases come from the other. services and, therefore, reflect
different criminal justice policies, they may help to define this
term. For instance, the reasoning that the Army recently
applied when it recalled one retiree to active duty closely
followed precedent set in the Navy cases mentioned above.

Army judge advocates considered the ;nabthty of American
courts to assert Junsdtctton under ut]e 1810 wy an accused for
the alleged murder of an American’ ctttzen in Saudt Arabia
when they determined whether extraordmary circumstances
existed that warranted exercising. UCMJ jurisdiction over a
retired soldter The Army s decision paralle]ed the Navy
actions in another respect Tudge, advocates rdenttfted a
compelling military interest that derived, at least in part, from
the suspect’s status as a Department of the Army civilian
employee and from the discovery of the deceased sbodyona
United States compound.?¢ i

The discretion to subject a retired servrce member to court-
martial action ultimately rests with the Assistant Secretary of
the Army. Nevertheless, before a case involving a retiree
reaches this level, criminal law practitioners should consider
the following factors to determine whether extraordrnary
circumstances” exist:

1. What'is thé Army’s interést in'the ¢ase?
2..Where is the situs.of the offense?-

a. If the offense occurred in a foreign
country :

o m e

Sy thl prosecuubn by the foretgn
government serve the interests of:
justice?

(2) Are forengn authormes willing
~r1;: ‘to undertake the prosecution? Goiioenn

(3) Can the Umted States readrly/' v
v‘prosecute the accused in a trial by,
: Lcourt-martral'7 (Trial counsel ‘should’ " |
L constder inter alia, whether the wit-
., messes are amenable (o testify in a trial
.- bycourt-martial} "

‘ 4) Does the offense dtscredrt orr: - ool
©otherwisé compromtse ‘the intérests of e
the United States"

b. If the offense occurred wrthtn the N
Umted States or its territories: a

[CRSEARE R E SRR it e AR R PRESRFI IO o

19See Overton, 24 MLJ. at 311-12 (citing 10 U.S.C. §4 6330(b), 6485(a) (1982) as lpeqﬁc authonty for the Na\Jy lo exercise coun-marial jurisdiction over a
member of the Fleet Marine Corps Reserve); Pearson, 28 M.J. at 379° (nottng that, as a former member of the adlive- duty Air Force who actually had received
retirement pay, Pearsan “clearly [mel] a!l thc reqlnremcnts for courts-mamal Junsdxcnon expressly pmvtded in [UCMJ‘ a]mcle 2(a)(4)‘

S
‘)f.t 1t v

Fag

2033 M.J. 209 (C.MA 1991) » . ‘ ‘ ‘

[ Do : [ [
2134 M.1.:17 (C. M. A. 1992). This case was referred to trial-—and the: court-martial was canvened—before the Depanmmt of the Army directed that retirees should
not be tried by courts-rhartial, absent extraordinary circumstances. See Appe]lee'£ Answer 1o the Assrgnmenl of Errors at 4, Sloan (CM 9000288) see also supra
note 8. Sloan ] appeal presu-rtly is pendtng decrsron by the Umted Sutel Court of Mlhtary Appeals B LA ‘ 5 T :

nA‘s]:tpt’-llees]!nefat3-4. : T A “ capn

BThis case is mentioned only 1o illustrate a recent decision 1o order a retiree to active duty. The decision to refer, to dismiss, or otherwise to dispose of the case
rests within the sole drscret.ton of the converung authomy

t,,( N + b s oy “; <& l ;
%ucf. Overton, 24 MJ. at 309 (nccused rcttree was [ Department of lhe Navy trvrlran employec who commmcd offenses ona Navy tnsta!lalwn) Allen, 33 M I at
209 (same). i N

!
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(1) Are local state ‘or federal
o authormes erhng to undertake the ;
\‘,:_‘prosecu on‘7 S

(2) Would the mte Sts of justrce e
7" and the military servrce ‘be served if ' -
7ot the Army sxercrscd JunsdrctIOn under e
:theUCMJ ‘

(3) Which process is more cost o
effective? I
. 3. Is the accuSed an employee of the Umted =
States'7 ,

R ‘,‘rtlﬂ: S i,\,yw L NIRRT

Ve
3

4. 'Did the offense occur on a mllrtary;: L
‘installation? = R

L r’:

5. Is the victim a United States citizen?:

6. Did the accused commit a crime against
the United States? v W il
i T S N R £ D IR, LT gk

7. Do any facts that are unique to this case
support “a, policy; determination, that
extraordinary,circumstances exist?, .,

Conclusion

,‘,;I I8 "j‘,‘ ‘,,:‘f ot [n]

The relatrve ranty of: reported courts martial involving

....

c1v111an forums, both forergn and domestrc ‘to try most
criminal offenses.. The presence of these forums generally
makes the expendrture of' séarce resources 1o try a retiree a
poor investment. 0ccasronally. however ‘the military will
have a significant interest in a criminal offense committed by
aretiree. An advising judge advocate then;must help the con-
vening authority concerned to analyze whether extraordinary

P T

25The appeal Was made pursuant 1o UCMJ amde 69(b)

P O T AR i

26The accused was charged with a failure to repair and breakmg restriction. See generally UCM] arts. 86, 134

z"RuIe for Couns-Mamal 503(&)(3) provrdcs tlm ol

““Interservice” Courts-Martial
o and Recrprocal Jurwprchon R

' 'The Ofﬁce of The Judge Advocate General, Cnmmal Law
Division, recently reviewed the ‘appeal2s of a soldier convicted *
by an l‘mterservrce court-martial.’ The ‘case raised several”
1mportant matters ‘about’ reciprocal Junsdrctron that judge
advocates can expect to encounter more frequéntly in the’
future, givén the increased emphasis ‘On ‘jointnéss™ ‘and the
dynamrcs of “building down L

Sl oy he,ra e i

- The accused was an Army noncommrSsroned offrcer
assrgned to aNavy Transient Personnel Unit! (TPU) in the
Philippines.’ “He was assigned to the TPU under an’
international legal hold, pursuant to a military bases agree-
ment, pending his trial in a Phtlrppme criminal court. While
assigned to the Navy unit; the accused was tried by a special
court-martial for military offenses unrelated to the foreign
charges.?5: The court-martial was convened by-a.Navy
commander:; The military judge, trial counsel, and trial
defense counsél-all were Navy judge advocates and the court;
reporter also was.a naval service member. - The court-martial’
was composed of Army officers and enhsted members 2,

SRR Shonsr ey el ol !

Important fo this case—and central 0 most issues that are’
unique to interservice courts-martial-—are the meaning and the
scope 'of UCMJ article 17, as amplified by : Rule for Courts-
Martial (R.C.M.)201(e).2® Article 17 provides: ;..

cEre oy

[V

i ~:(a)i Each armed-force has court-martial .. ...
.+ jurisdiction over all persons subject to this -+
i, o m:chapter. “The exercise of jurisdiction by one - .«
v-5 1.drmed force over personnel of another . .-
i1 .armed force shall be in accordance with‘re -

e ulatrons prescrrbed by the Presrdent. ; S

a convening authority may detail as members of geneml and specral oouns-mamal persons under that oonvemng authomy r command or,
made available by their commander, even if those persons are members of an armed force different from that of the convemng authonty or

[the] accused.

1 i-
H L

Manual for Courts-Mamal Unitéd States 1984, Rule for Couns-Mamal 503(:1)(3) [hcmnaﬂer R.C. M ] 'Ihe corrmpondmg drscusnon howeverl explnms that

O S R T A (R A O IETER PP R T

HE Toor ey

members should ordinarily be of the same armed force as the lccused When a oourt-mamﬂ oomposed of members of dxffemnt Armed forees .

is selected, at least a majority of the members should be of the same armed force as the accused unless exigent circumstances mnke it

impractical to do so without manifest injury to the service.

R.C.M. 503(a)(3) discussion.:..: v 7 - .ot 2= by eor g 0]

P mll"

IR

28Rule for Courts-Martial 201 (e) is based on UCMI article 17 and on earlier provisions that appeared in lhe 1969 Manual for Couns-Mamal See R.C. M 201(e)
analysis, app. 21, at A21-8 10 21-9; se¢ also Manual for Courts-Martial, United States,'1969 (rev. ed.), para. 13. The rule has been emended to implement the
Goldwater-Nichols Department of Defense Reorganization Act of 1986, Pub. L. No. 99433, § 211(b), 100 Star. 992, 1012. See R.C.M. 201(e) analyns
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(b) In all cases, departmental review after -
that by the officer with authority to convene a
general court-martial for the command which
held the trial, where that review is required
under this chapter, shall be carried out by the
department that includes the armed force of
which the accused isa member.

Rule for Courts-Martial 201(¢) irnplements UCMI article
17. Subsection (e)(2) prescribes a commander’s authority to
convene interservice courts-martial. Rule for Courts-Martial
201(e)(2)(A) specifies that the “commander of a unified or
specified combatant command may convene courts-martial
over members of any of the armed forces.” Subsection
(e)(2)(B) provides that “joint command” and “joint task force”
commanding officers likewise may convene courts-martial for
all service members.?® Subsection (€)(2)(C) adds that any of
the commanders described above may authorize subordinate
“joint force” or “joint task force” commanders to convene
special or summary courts-martial. "

Rule for Courts-Martial 201(e)(3) comprises an unusual
blend of direction and guidance.3® Subsection (e)(3) provides:

A member of one armed force may be
tried by a court-martial convened by a mem- -
ber of another armed force when:

(A) The court-martiat is convened by a
commander authorized to convene courts-
martial under subsection (e)(2) of this nile;
or b

(B) The accused cannot be delivered to
the armed force of which the accused is a
member without manifest injury to the
armed forces.

An accused should not ordinarily be tried by
a court-martial convened by a member of a
different armed force except when the cir-

cumstances described in (A) or (B) exist.
However, failure to comply with this policy
does not affect an otherwise valid referral.

The rule recognizes “manifest injury to the armed forces™3!
as a policy basis that justifies an interservice court-martial, but
also provides that the failure to satisfy this policy will not
deprive an otherwise properly constituted court-martial of
jurisdiction. Accordingly, the analysis to R.C.M. 201 declares
that “a court-martial convened by a commander of a service
different from the accused’s is not. ]unsdlcuonally defective
nor is the service of which the convening authority is a mem-
ber an issue in which the accused has a recognized interest.”32
As the analysis correctly explains, *The rule and its guidance
effectuate the congressional intent that reciprocal jurisdiction
ordinarily [should] not be exercised outside of joint
commands or task forces . . . and is designed to protect the
integrity of intraservice lines of authority.”33

Neither the rule, nor decisional law, precisely defines
“manifest injury” as contemplated in the context of reciprocal
jurisdiction. The discussion to. R.C.M. 201(e), however,
explains that “‘manifest injury’ does not mean minor
inconvenience or expense.”> The discussion also provides
illustrative examples of manifest injuries, including “direct
and substantial effect on morale, discipline, or military
operations, substantial expense or delay, . . . {and] loss of
essential witnesses.”3%

In the instant case, the defense moved to dismiss the
charges for lack of jurisdiction. In response, the Government
argued that three separate “manifest injuries” could result if
the accused were not tried by a court convened by the Navy
convening authority. - First, the Government contended that
the accused was subject to the international hold and could not
be transferred to an Army unit outside the Philippines without
violating the military bases agreement. Second, the Govern-
ment remarked that most of the witnesses resided in the
Philippines, including two civilian defense witnesses. It
emphasized that the civilian witnesses would need passports
and visas to travel outside of the Philippines, asserting that

29R.C.M. 201(e)(2)(B). Subsection (e)(2)(B) also notes that the President has delegated to the Secretary of Defense the authority under UCMJ article 22(2)(9) o
empower joint command and joint task force commanders to convene counts-martial in accordance with the Rules for Courts-Martial. See id. The analysis to
R.CM 201(e) elaborates that “[t]his provision . . . may be used by the Secretary of Defense to grant general court-martial convening authority to commanders of
joint commands or joint task forces who are not oommanders of . .. unified or specified command[s].” R.C.M. 201(e) analysis at A21-8. The analysis also explains
that “[n]odung in this provision affects the aulhomy of the Prendem or Secretary of Defense, as superior authorities, to withhold court-martial convening authority
from . . . combatant commanders in whole or in part.” Id.

30See generally Manual for Courts-Martial, United States, 1984, analysis, app. 21, at A21-2 (“Each rule states bmdlng requirements except when the text of the rule
expressly provides otherwise™).

31 This “language was modified to clarify that manifest injury is not limited to specific armed force.” 'R.C.M. 201(e) analysis at A21-8.
324

3314, (citing United States v. Hooper, 18C. M R. 15 (CM. A 1955); Hearmgs on HR. 2498 Before a Subcommittee of the House Commiltee on Armed Services,
- 81st Cong,, 1st sess. 612-15, 957-58 (1949)). ‘

%R.C.M. 201(e) discussion.
3514.
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these could not" Be obtamed ‘without conmderable expense.
Finally, the Goveinment’ pomted out’ that the United States
and the Phrlrppines were! engaged in sensitive treaty
negotlanons and argued that the accused’s transfer from the
Phrhppmes could cause polmcal dlsharmony betweéen the two
Support ‘Command in Hawaii could convene ithe accused’s
court-martial - without having to move ‘the accused from .the
Phrlrpprhes ‘Nevertheless, the military judge ‘denied the
defense’s motion'to’ dismiss; ‘The accused’ subsequently
appealéd under UCMJ! aruele 69 but farled o’ estabhsh a
sufﬁcrentbasrs for relief i Sl maul v
WOLN DI e e
As a practrcal matter, the Artny -already hns=part1cxpated in
several interservice courts-martial: -Many Army military
gudges have sat an courts-martial -of jaccused from.other
services. -Similarly, military judges from other services have
presided over courts-martial of Army so}drers The Manual
for Courts-Martial expressly recognizes the legitimacy of
these mterservrce courts mamal composrtrons 36

Unfortunately httle case‘ authonty or other gurdance about
‘reciprocal Jurrsdlctron presently exists outside of ' UCMJ
‘article 17 and RC.M '201(e).’ Military' practitioners, however,
‘should: expect these issues to receive greater attention in
coming years as the Armed Forces mcreasmgly become

mvolved in jOlﬂ[ operanons 1Major Milhizer. ::

H\ [FREF R 00 I SO0 I8

Amendment to Military Rule of Evidence 404(b)

) On 1 December 1992 Federal Ru]e of Evrdence 404(b) was
amended fo require the Government—upon a request from the
defense—to provide' pretrral notrce of the general nature ‘of
any evidence of other crimés, wrongs, or acts that: the
prosecution intends (o introduce at trial.. The previous version
'of the federal rule did not requirethis notice. - The full text of

R R R TR | BN

oy
v i e

ey o

the amerided rule wrth the addruonal language emphasrzed is
asfollows el P

'(b) Other cnmes. wrongs or acts Evrdence
.of other crimes, wrongs, or acts is not admis-
srble to prove the character of a person in
order to show action in conformity there-
with. It may, however, be admissible for
., other urposes, such as proof of motive,
opportumty, intent, preparanon plan
knowledge 1dent1ty. or absence 'of mistake'~ " '
“'of accident; ‘provided that’ upon request by “, g
the dcéused; the' proseciition”in ‘@ criminal '+ 0.
<'case shall proyide reasonable notice:in . !
ladvance of irial, or during:trial if the court: - -
: excuses prétrial notice on.good cause : :
-Shown, of the general nature of any such - ..
i . evidence jtintendsto. mtraduce atirial. .

Mllrtary Rule of Evldence 404(b) 1s based on Federal Rule
‘of Evidence 404(b).37 In accordance ‘with the' previous
version of the federal rule, Military Rule of Evidence 404(b)
did not require the Government to provide pretrial notice of

»ri iy

"’dncharged mrsconduct” evrdence upon defense request

f i RESERT

Military Rule of Evidence 1102 provides, *Amendments to
the Federal Rules.of Evidence shall apply. ta.the Military
Rules of Evidence 180 days after the effective gdate of such
amendments unless action to the contrary is taken by the
President.”. No presidential action to the.contrary is expected
with respect m the newly amended Federal Rule of Evidence
404(b).38 Accordmgly, Mrhtary Rule of Evrdence 404(b) will
be amended to incorporate ‘the change to Federdl Rule of
Evidence 404(b), as a matter of law, on 29 May 1992.3 The
amendment will apply to all courts-martial in which
arralgnments are completed on or after 29 May 1992,

sibe g R T S wn

CDETI T e e

SlsR.C.M ZQl(e)(4) provrdes 'Nothmg in l.hls rule, prohibits delaxlmg lo a coun-mamal a military Judge who is a member of an an'ned force drfferent from that of

the accused orthe convemng authonty, or both wo

CarTg ST UM I STITR TN SRS PR (B

37 See Manual for Courts-Martial, United Stales, 1984, Mil. R Evrd 404(b) analysis, app. 22, at A22- 32 R N A ST IR SRR

38 Actually, the Joint Service Commrltee on Mﬂrtary Tustics’ (JSC) has recommended that Mllrmry Rule of Evrdence 404(b) mcorporate the' amendmcm to the
federal rule with minor, technical modifications to comport with military practice. Considerable time and coordination are necessary, however, before the President
can act on t.he ISC proposal See generally Cnmmal Law Division Note Amendmg the Manual for Courts-Martial, The Army Lawyer Apr 1992, at 78

LT
39Ltkewrse. M.rh!ary Rule of Evrdenoe 609(a), concemmg rmpeachmcnt by evrdence of convtcuon of a crime, recently was ammded by opera’tron of Mrlrtary Rule
of Evidence 1102.. The amended version of Mr.luary Rule of Evrdenee 609(8) with minor techmcal modifications, is meorporated ag pan of proposed change 610
the Manual for Courts-Martial. . o
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'Labo¥ and Employment Law Notes' '~

tenws oo o . OTJAG Labor and Employment Law Officeand ., . . ... . ..
TJAGSA Administrative and Civil Law Division ) ' R .

-« - Labor Relations Notes . - - ., ..
Cooperative Labor-Management Relations Workshops

The Federal Labor Relations Authority (FLRA) has
concluded that it cannot improve labor relations simply by

- investigating and; prosecuting charges of unfair labor
practices. Accordingly, the: Office of General Counsel,
FLRA, has created a cooperative training program to teach
management and unions about their obligations and their

rights under the Federal Service Labor-Management Relations
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Statute.. , The. Office of the General .Counsel currently runs
three different workshops to promote heightened awareness of
conflict resolution through dispute avoidance and cooperation.

Workshop 1
"Knowledge. Commumcanon & Trust

This program is almed at resolvmg specxﬁc problems that
exist at a particular facility. Before the workshop begins,
personnel from the:General: Counsel’s: Office contact

management and: union representatives individually to discuss
Lhe 1ssues each s1de beheves that t.he workshop sh0u1d cover.

Two srgmﬁcant alms of the workshop are to dxscuss and—
if possible—to resolve these issues. :The participation of key
managers_and-union officials is essential to the workshop’s
success. Accordingly,-both the management and the union
must agree to pamolpate fully in the program

The program emphasues a cooperatxve approach in whxch
both parties participate at the same time and, for the most part,
in the same room. Each workshop typically lasts two or three
days, depending on the needs of the parties.

ot i Workshop2 T
“Dispute Avoidance Through Communication”

The primary purpose of this program is to give managers
and union representatives an. apportunity to develop the
communication and dispute avoidance skills necessary for a
productive labor-management environment. These objectives
are achieved through 4 combination of lectures, role playing,
and problem solving exercises.: The program is designed to
provide the participants with practical, hands-on instruction in
dealing with real life labor relations problems. The General
Counsel’s Office may restrict attendance to management or to
union members, or may permit employees and managers to
participate together. The workshop normally is two or three
days long.

. Workshop3 . .
"Customzzed Problem Resolutzan 1

In addmon to 1ts other workshops the FLRA General )

Counsel’s Office offers customized training seminars for
agencies and labor organizations. The goal of these sessions
is to provide managers and employees with a new approach
for resolving unfair labor practice issues without resorting to
the statutory process. Tailored to meet specific needs, these
programs encourage federal employees at all levels to leamn
the skills necessary to communicate, to cooperate, to avoid
disputes, and to resolve problems in an atmosphere conducive
to mutual trust. A’customized workshop may include training

on the development and use of a joint labor-management

dispute resolution committee. The FLRA General Counsel’s

staff also teaches dispute resoluuon techniques to new labor
relauons employees R i
' i ' X

These three workshops offer management and unions a
chance to improve their abilities to resolve labor disputes
without resorting to extended litigation. Labor counselors
who believe that:their commanders or supervisors, would be
interested in exploring one or more of these workshops should
contact the Labor and Employment Law Office, Office of The,
Judge Advocate General, ATTN: DAJA-LE, Washington,
DC 20310, or should ealL (703) 695-9300 or DSN 225;9300 0

Pay and Frmge Benef t Bargammg

, The Federal Serylce Impasses Panel (FSIP or Panel)
recently consrdered proposals addressmg the costs of health
insurance premrums ‘for the employees of a nonappropriated
fund instrumentality (NAFI) at Fort Eustis, Virginia.! The
union had proposed that management pay seventy percent of
the premium costs. Management had countered by proposing
that the NAFI share the costs equally with its participating
employees. After considering both proposals, the FSIP
ordered the partles to adopt a compromxse, directing the NAFI
to pay sixty percent of the health insurance premlum cosls
lncurred by bargamlng umt employees ‘

In reaching this deasron the FSIP looked at the benefits’
recerved by approprlated fund employees under anaIOgous
programs to determine what was fair and appropriate. Noting
that ‘many approprlated fund mstrumentalmes pay.
approxrmately sixty percent of their emp10yees health
insurance costs, the Panel concluded that the management’s
plan to divide premium costs evenly between the NAFI and
the employees would perpetuate a disparity in treatment
between the NAFI employees and appropriated fund
instrumentality employees. It dismissed as mere speculation
the management’s argument that the increased health
insurance costs would force the NAFI 1o reduce funding for,

the services it provrdes to soldiers and their famlhes

'I‘he Panel also oonsrdered a union proposal that lhe NAFI

| permlt temporary and intermittent employees to participate in
_the health insurance program. Tt conicluded, however, that the
“administrative ‘burdens of extending coverage to'these

employees outweighed any benefit the extended coverage-
would provide. Accordingly, it ordered the union to wnhdraw

the proposal.

“Postliminary” Overtlme Under
-the Federal Labor Standards Act
. Is Not Negotiable

. In Department of the Air Farce v. Federal Labor Relations

' Authoruy 2 the agency built a secunty fence that limited

1 National Ass'n of Gov't Employees, Local R4-6, 91 Fed. Serv. Imp. Pan. Rel. 200 (19§2). :

2952 F.2d 446 (D.C. Cir. 1991).
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ingress and egress to an installation. " As ‘part of impact and
implementation bargaining, the union proposed that
employees at the installation should be granted overtime if
they were delayed in leaving the premises at the end of their
tours. The Court of Appeals for the District of Columbia
found this proposal nonnegonable

+ ‘The Office of Personnel Management (OPM) has 1ssued
regulatrons implementing the Fair Labor Standards Act?
(FLSA) and the Federal Employees Pay Act (FEPA).5 These
regulations provide that postshrft activities that do not relate
closely to an employee’s primary work are posthmmary and
noncompensable. The FLRA, however, held in its
negotiability decision that the OPM regulations do not
preclude federal employees from negotiating for overtime
compensation for posthmrnary activities.® The appellate court
disagreed, stating that the union's proposal conflicted with the
OPM regulations. Noting that 5 U.S.C. § 7117(a)(1) provides
that a proposal is nonnegouable if 1t conflicts with any
“[f]ederal law or . . Government-wide regulatron 7 the court
concluded that the proposal was nonnegotiable.?

‘Procedure's for Last-Chance A'greements Are Negotiable

The Court of Appeals for the Dlslnct of Columbia and the
FLRA agree that, when execuung a last-chance agreement,
management is not exercising its statutory right to discipline
under 5 U.S.C. § 7106(a)(2)(A). On the contrary, a last-
chance agreement embodies the give-and-take inherent in
organized negouauons between management and employees
Accordingly, in Department of the Air Force, Air Force
Logistics Command, Wright Patterson Air Force Base v.
Federal Labor Relations Authorrty,9 the court upheld as
negotiable a union proposal requrrmg that the union be

320 US.C. §§ 201-219 (1988).
4See 5 U.S.C. §§ 5342, 5504-5505, 5541-5549, 6101' (1988). .

5See 5 C.FR. pls 550- 551 (1991)

permitted to parucrpate in negouauons over last chance
agreements B

IS
st

Equal Employment Opportunity Note

Trtle VII Back Pay Is Taxable

In Sparrow V. Cammzsslaner of Imernal Revenue 10 the
Court. of Appeals for the District of Columbia held that back
pay awarded .in settlement of a racial discrimination claim
under Title VII!! is not excluded from the.recipient’s taxable
income as damages received on account of personal injury.
The court specifically rejected the reasoning éxpressed in
Burke v. United States,}? in which the Sixth Circuit held that
damages awarded under Title VII are not taxable because the
injury they redress—discrimination—is ‘inherently tortious.
The Sparrow court averred that the overwhelming consensus
among federal appellate courts that Title VII does not provide
for damage awards forced the conclusion that settlement
monies are taxable.1? Practitioners should watch for the
Supreme Court’s decision in Burke whrch may resolve the
issue conclusively. '

Civilian Personnel Law Notes ,

i
'
[T

:. - 'Merit Systems Protection Board Cannot Review. '
.- Allegations of Discrimination in Performance Rating‘, e
Under the Wlnstleblower Protectron Act
In Marren v. Department of Jusnce14 an employee ﬁled an
individual right of action (IRA) appeal with the Merit Systems

6 American Fed’n of Gov't Employees 37 F.L.LR.A. 197 (1990). The FLRA noted that “an employer may be requrred under the Portal to Portal Act, which
amended the FLSA, to provide overtime compensation for a postliminary activity if the requirement stems from ... a collective bargaining agreement.” /d. at 211
(citing 29 U.S.C. § 254b (1988)). Accordingly, it interpreted the OPM regulations to provide only that a federal employee has no rights to overtime compensation
in the absence of a collective bargaining agreement that specifically entitles the employee to that compensal.mn See id. The overtime pmposal was not an attempt
to obtmn overtime in the absence of an express agreement; therefore, the regulations did not prohibit it. 7d. - ;
7Depz‘mmenl of the Air Force v. Fedcral Labor Relations Auth., 952 F.2d at 451,

8]d. at 452,

9949 F.2d 475 (D.C. Cu' 1991) ‘ R BT S P B TR T
10949 F.2d 434 (D C Cir, 1991)

11Civil Rights Act of 1964, Pub L. No. 88- 352 §§ 701-716, 78 Stat. 287, 302-17 (codified as nmended at 42 U S. C §% 2000e to 2000e 16 (1988))

12029 F.2d 1119 (6Lh Crr l991), cert. granled 60 U S. LW 3217 3220-21 (US.Oa.7, 1991) (No. 91-42)

l3Sparmw, 949 F2d at 438 (1mply1ng that only the Thrrd and Sixth Circuits drsagree with this premise). But cf Civil Rrghts Act of 1991, Pub. L. No. 102-166, §
102, 105 Stat. 1071, 1072-37 (providing that federal employees suing under Title VII may recover up to $300,000 in compensatory damages, as well as back pay
and other remedial relief); Michael J. Davidson, The Civil Rights Act of 1991, The Army Lawyer, Mar. 1992, at 3 (discussing impact of this new provision). :

1451 M.S.P.R. 632 (1991). P
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Protection Board (MSPB or Board), characterizing a
marginally successful performance appraisal he had received
as retribution for whistleblowing and as handicap discrimina-
tion. The administrative judge (AJ) found for the agency. In
a case of first i impression, the Board reopcncd the matter to
consider wthher it had Junsdxcuon over the’ handlcap dis-
cnmlnauon cla1m s v

In a general discussion of the leglslanve history of the
Whistleblower Protection Act (WPA) 15 the MSPB observed
that Congress intcndcd the Act to do precisely what its name
implies—to protect federal cmployces from retaliation for
whistleblowing.!é The Board then ‘noted that an employee
may pursue an IRA appeal before the Board only after the
employee has “exhausted the possibility” of obtaining a
remedy through procedures established by the Office of
Special Counsel (OSC).17 Accordingly, the Board found that
its own authority to resolve an IRA appeal does not extend
beyond the ‘whistleblower issues that concern the OSC.18 The
MSPB ‘concluded that, when it lacks authority separate from
the WPA to review the underlying personnel action, ‘it also
lacks the authority to decide the merits of an allegation of
prohibited discrimination raised in an IRA appeal.!?

Agency Cannot Seek MSPB Review of
Arbitrator’s Decision

" In another Board jurisdiction case, the MSPB again noted
that it does not have universal authority to review arbitration
decisions. In National Federation of Federal Employees,2° an
agency had removed an employee from his position as a real
estate specialist. The employee’s union took the matter to
arbitration, contending that the employee had been removed
because of national origin discrimination and anti-union
-animus. When the arbitrator ordered the agency to reinstate
the employee without back pay, the agency sought MSPB
review, asserting that the decision was contrary to law. The

Board, however, noted that 5 U.S.C. § 7121(d) limits its scope

of review to the appeals of “aggrieved employee[s]” and ruled
that neither the union, nor management, had a right to

" review.2!

Practice Pointer

TR - . Agency’s Failure to Object
-Is a-Waiver of Objections to an Accommaodation
‘First Raised in Closing Argument :

A recent MSPB decision underscored the importance of
aggressive advocacy -and attention to detail in civil personnel
actions. In Adams v. Department of the Navy22 the MSPB
reversed the agency’s removal of an employee, basing this
decision upon the employee’s eleventh-hour suggestion on
how the agency could have accommodated his physical
handicap. The agency had removed the appellant for physical
inability to perform his duties as a painter. The appellant
suffered from varicose veins, which caused his feet to swell
and prevented him from wearing safety shoes. To alleviate
this condition, he was placed on medical restrictions that
precluded him from prolonged standing. The agency removed
the appellant after considering and rejecting the alternatives of
reassignment and job restructuring.

Both parties submitted written closing arguments after a
hearing in which the issue of accommodation was litigated
fully. The appellant suggested in his closing argument an
accommodation that neither he, nor his physician, had
advanced previously, proposing that the agency could
accommodate him by permlttmg h1m to take occasional rest
breaks.

The appellant had provided no medical evidence at any
time during the proceedings to support his assertion that rest
breaks would accommodate his physical condition or that they
would allow him to perform his duties. The agency actually

«.did not address the appellant’s suggested accommodation in

its closing argument because the agency did not receive the

_appellant’s closing argument before it had submitted its own.
Nevertheless, the AJ reversed the removal. He held that the

agency failed to establish by a preponderance of the evidence

* that the appellant was physically unable to perform the duties

of his position and that the agency’s failure to accommodate

15Whistleblower Protection Act of 1989, Pub. L. No. 101-12, 103 Stat. 16 (codified as amended at scattered sections of 5 U.S.C).

16Marren, 51 MS.PR. it 636.
1See id, at 637 (citing 5 U.S.C. § 1214(a)(3) (1988)). ~ -

lSId

19/d. at 638-39, Labor cmmselors should add the Marren analysis to the expanding list of decisions excluding actions t'rom the WPA. See, e.g.. Wl]]mms
Department of Defense, 46 M.S.P.R. 549 (1991) (the fxlmg of an Equal Employmem Oppomxmucs oomplamt cannot form the basis of an IRA) ‘

2051 M.S.PR. 517 (1991).
214, a1 518.

2251 M.S.PR. 276 (1992).
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the employee’s physical condition by ‘dlléwing him rest breaks
constituted handicap discrimination,

The agency filed a petition for review, based on the
appellant’sfailure to articulate’ the ;accommodation in his
reply or in his testimony at the hearing. The Board initially
denied the agency’s petition, finding that it did not meet the
criteria for review. ! Surprisingly, however,’it then reopened
the case on its .own:motion-and::affirmed and modified the
AJ’s reversal of the.removal.. - The Board held that: .(1) an
employee’s failure to assert a :particular reasonable accom-
modation until closing argument was not fatal to a handicap
discrimination claim when the particular accommodation was
supported by evidence. submitted on the record;2 and (2) the
agency’s failure to object to the suggested accommodation, or
to the administrative judge’s consideration of the employee’s
argumént, constituted & waiver of these objections.24  The
Board noted that ihe agency easily could have objected to the
appellant’s:attempt ito raise an accommodation so late in the
proceeding ‘or could .have asked thé AJ to keep the record
open 1o allow the agency to respond to the appellant’s asser+
tions.25 By neglectmg to submit a rebuttal or to preserve an

£y R Cpmrl e Lyt ,‘?7_ :; :'h’,.‘

L T 0 )
Sl i

objectlon to ‘the ‘appellant’s ‘¢losing: argument the agency
Walvcd any objecuon it mlght have ‘had 26 2 1

SR TG D ‘,A.L )

Labor counselors shOuld not assume’ that an AJ will not
eonsuier eleventh houi' accommodéuon 1Ssues or 'that he of
she will ensure that the agency gets an obportumty to. &espond
to them. When, late in the proceedings, an appellant taises
new issues relevant to the matter under litigation, the agency
should. not hes1tate to- file a rebuttal an objectlon or a motion
to reopen before the AJ issues the initial decision, As the
Board pointed.out in Adan;s for an admmlstrahve Judge not to
accept and cons:der an addmonal rebuttal submlssmn is

27
pre_]udxcmlerror s e
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.+ Share This Information with the Restof the Team_ 7
i 1AL O :
Be sure to pass these Labor and Employment Law. Notes o
the rest. of the labor-management team. . Share this anfor-
mation w1th your civilian personnel ofﬁcer and your equal
emp]oyment opportumty ofﬁcer. o
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7-3ld‘ at 280. Notmg that agency ofﬁcmls had tesuﬁed Lhat Lhey knew appe]lant could not stand for longer than two hours at a ume the ‘Board stated that the
officnals should have known that gwmg resl. bteaks would be a reasonable accommodat.tm even though the employee or hls physman never stated this explicitly.

Id’ &

i KRR "‘)!: Lo yinar o

SR Ledilide T

Wd. a1 281, The Board emphasized I.hat the agency had: ample time to act.in the “more than two week period”’ between the agency! 5 receipt,of the appe].lanl ]

closing argument and the initial decision. See id.
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Army Water Rights and the Judge Advocate

B B AT T I

“Water is a strategic resource for the Army.
It is essential for industrial processes,
military operations, and our installations’
quality of life.”!

Introductlon

s A e RS P YRS AY0 N EOR PYTRT™

The 1mportahce of tsound water;:esources managetnent
should be self-evident. Nevertheless, in a 1988 report, the

OTJAG En\uronmen:al Law. Dlvwzon Ny

MajorMarkS Graham L

‘M?

Sdaitity

. o T
LAl B RN IS o DL AL T PR

Army Science Board (Board) castlgated the Army for
mismanaging its water supplies.2 The Board provtded ample
evidence to substantiate its criticism. . 11 8 peiia) VP vy w2 T

In a year-long study of Army installations in the western

<. .United States, the Board had examined every aspect of the

- Army’ s water supply and :management practices. . It scrutl-
nized the Army’s legal policies, water supply plans, and

Py s

1 Army Science Bd., Dep’t of Army, Report of the Ad Hoc Subgroup on Water Supply and Management on Ammy Installations in the Western United States (1988)

[hereinafier Board Report].
2]4.

NPT DI RIS
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research and development needs; it evaluated the management
and conservation schemes of individual jnstallations; and. it
investigated various institutional 1mped1ments to effective
waterresou:cemanagcment. UL e T ey

‘ ’I'he Board ulumately found the Army s water management
conservation, and planning efforts inadequate to €énsure the
availability of fresh water for the Army’s western installa-
tions.3 It also opined that the Army had neglected to develop
an appropriate legal strategy for dealing with water rights
issues. Finally, it concluded that internecine: departmental
rivalries and’inconsistent leévels of ‘water management
expertise throughout the Army seriously undermined the
Army’s efforts .to administer its water uses.’ Several’ institu-
tional deadlocks and technical shortcomings that the Board
1dcnufied applled spcc1ﬁcally to Army legal ofﬁces. '

+ ‘The Board advanced several recommendanons to ‘correct
these deficiencies. It suggested that the Department of the
Army: (1) adopt a new policy statement addressing water
rights issues and the Army’s responsibility to respond to state
water laws; (2) adopt a’policy that unequivocally defines
organizational responsibilities for déaling with ‘legal issues
relating to water rights; (3) coordinate with the United States
Army Corps ‘of Engineers (USACE) to define the respective
organizational roles and responsibilities of ‘the Department of
the Army and the USACE in dealing with water law issues;
and (4) ensure that its various schools and courses espouse
proper water management as an essenual element of the
Army s long -term mxssxon 500 : P

In its report the Board noted that personnel ‘at many
installations had commented on the lack of ‘a cléar channel for
water rights decisions. ' It also-asserted that many Army
attorneys lacked expertise in water law. Consequently, the
Board observed that neither an installation’s judge advocates,
nor the Directorate of Engineering and Housing (DEH)
personnel they advised, truly understood the importance of
maintaining documents necessary to protect an installation’s
water rights. These deficiencies were compounded by the

lack of a definite Army water policy. The result was a mass

of uncertain, personahty specnﬁc ad hoc water rights deci-
sions.$ , R ,

3ld atd. Soomend e
R .

‘Seud at24—25 30-31

5Id.’a15-6.

Sid. at24.

. ‘The Board’s findings and recommendations spurred the
Judge Advocate General’s Corps (JAGC) and the USACE to
eliminate institutional ;obstacles to effective legal repre-
sentation in water law litigation and to .increase the water law

Lexpertise of attorneys in the field. - Accordingly, they jointly

'sponsored a Water Law Symposium in May 19907 and began
to research and analyze water policy options for the Army
leadership. -Their most significant; accomphshmem -however,
was the execution of a memorandum of understanding (MOU)
between The Judge Advocate General and the Chief Counsel,

‘USACE.? . This MQU, responds to several of the Board’s

principal recom mendauons

, The MOU estabhshcs clear-cut responsxbllmes for water
resource management. ; The staff judge advocate (SJA) or

command legal counsel for each Army installation or activity

must advise the command on water law issues in every case
that does not involve USACE civil works activities. The
MOU, however, anticipates close coordination between judge
advocates and USACE counsel. . This interaction will allow
JAGC attorneys to ‘benefit from the USACE’s water law
expertise and will ensure that installation water rights

decisions do not impede ¢ civil work projects. .

I accordance wnh currenl ] AGC pollcy, installation Judge
advocates should con1tact technical experts at their MACOMs
or at the Office of The Judge Advocate General (OTIAG) for
advice and assistance in water law cases.? On issues of
Army-wide significance, the MOU mandates close coordi-
nauon between The Judge Advocate General and the Army
General Counsel

The Army General Counsel and The Judge Advocate
General must cooperate closely with the Department of Justice
(DQJ) in water law litigations affccnng military installations.
The USACE Chief Counsel must assist the DOJ in cases per-
taining solely to the’ cwﬂ works or real propcrty funcuons of
USACE. In cases mvolvmg mlhtary installations and USACE
civil works or real property concerns, DOJ liaison responsi-
bilities will be determined jointly by The Judge Advocate

‘General and the USACE Chief Counsel.

The MOU also addresses the training and expertise short-
commgs ldenuﬁcd in the Board s report. The Judge Advocate

7The Water Law Symposium was held in Scotsdale, Arizona, from 14 to 18 May 1990: Over 100 persons attended.  The speakers included water law experts from
federal agencies, private industries, and acndemm The top1cs mcluded federal and Indum reserved water nghls water adjudication and regulauon and lhe

engineering aspects of water rights.

s.See mﬁa lppendlx.

9S¢e Policy Memorandum 91-3, Office of The Judgc Advocale General U S. Army. subJect Use of Techmeal Channels of Commumemm 30 July 1991.
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General and the USACE Chief Counsel agreed to improve
their attorneys’ water law proficiencies and to conduct joint
water law training whenever possible. The Chief Counsel
also agreed to update the USACE Summary of State Water
Law'9—the third volume of the Army Water Resources
Planning Series for Fixed Army Installations.!! This manual
now contains a description of water right acquisition
procedures and summaries of watcr law for each of the fifty
states. :

" The requirements for attorneys in the field are clear. 'Staff
judge advocates and other command counsel must develop
water rights plans to deal with current and future water law
issues at each installation. 'They also must train personnel to
meet these challenges. This article should assist them in
developing water law strategies and may serve as a starting
point for future analyses of water law issues.

Military Installations and Water Rights

No one “owns” water—at least, not in ‘the sense that one
owns real estate. A water right involves only the right to use
water. Consequently, the rules governing the use and
acquisition of water have evolved into a body of law whose
principles are dlsunct from the concepts of traditional
property law.

A federal installation can obtain water rights in a number of
ways. A water right may be purchased or taken through
eminent domain, much like an interest in real property. It also
may be obtained or appropriated under state law or by
operation of the federal reserved rights doctrine.!2

'Theoretically, a federal activity also could assert a water
right through the operation of the preemption doctrine. This
concept, sometimes called the federal “nonreseryed” water
rights doctrine, derives from the apparent authority of the

10Engineer Inst. for Water Resources, U.S. Anﬁy Corbs of Engmeers Summary of State Water Law (1991). .

federal government to achieve an authorized constitutional or
‘statutory ‘objective by preempting state ‘water rights
‘acquisition procedures. The governmeént arguably could

resort to this doctrine if a federal agency somehow neglected
to reserve or to acquire an essential federal water right when it

.obtained land for a federal facility. It also could use the

docirine if the purpose for which the land was reserved does
not encompass another legitimate purpose for which water is
needed—for example, when water is necessary to maintain a

.wildlife preserve on & military installation. :For reasons of

legal policy, however, the Department of Justice has declined
to recognize a preempnvc federal, nonrescrved water nght.13

. As it applies to the military, water law neccssarlly
compnses‘components of both federal and state law.
Accordingly, judge advocates should strive to understand not
only the federal water rights doctrine, but also the substantive
and procedural water laws of the states in which their
installations are located. ... . . ... 1 e

: Conl . PR
Traditional Water Law Doctrines— .
Riparian Rights and Prior. Appropriatlon

As a general rule, each of the ﬁfty states’ follows one of
three water law doctrines.. The water-rich eastern states
adhere primarily to the “riparian” system. /In states west of the
100th meridian, where rainfall rarely exceeds twenty inches
per year, the “prior appropriation” doctrine of ‘first-in-time,
first-in-right” prevails.!4 A hybrid system that mingles
riparian and prior appropriation principles is found along the
100th meridian from Texas to North Dakota and in the states
of the Pacific Coast.!S The general principles governing the
major systems and the hybrid system are summarized below.
Each judge advocate, however, must consult local statutes and
case law to understand the system that affects h1s or her
installation. ‘

11 Engineer Inst. for Water Resources. US. Army Corps of Engmcem Water Resourcc Planning Series for Fued Amy Tnstallations (1991). This series was
developed for USACE under a contract with Plarining and Management Consultants, Ltd. It comprises three separate volumes, respectively titled: (1) Insiallation
Planning Manual: Water Resources Strategy and Planning Principles; (2) Installation Water Resources Analysis and Planning System (IWRAPS); and (3)
Summary of State Water Laws. It is designed 1o aid Amy installation water planners to develop water supply management plans and to promulgale new planning
methodologies in accordance with the recommendations of the Army Science Board. See generally Board Report, supranote 1,-at 5.

12The reserved rights doctrine is a judicial creation that assures that lands withdrawn from the public domain for federal purposes have adequate water to carry out
the purposes for which they were reserved. The Supreme Court first announced the doctrine in an Indian water rights case. See United States v. Winters, 207 U.S.
564 (1908) (applying the doctrine to guarantee that Indian lands set aside as reservations by the United States Govenment would have adequate water). :See
generally infra notes 21-23, 26 and accompanying text for an analysis of the reserved right doctrine and its application to other federal reservations.

13See generally Memorandum, Office of the Assistant Attomney General, Office of Legal Counsel, U.S. Dep't of Justice, subject: Federal Non-Reserved Water
Rights, 16 July 1982. Afier conducting an exhaustive legal review, the Office of Legal Counsel refused to assert that a presumption exists in favor of federal
nonreserved rights. Unless a federal agency holds reserved water rights, federal agencies may acquire water only pursuant to state law, absent evndcnce that
Congress specifically intended to preempt state laws. Id. at 79-80. ‘The Supreme Court never has addressed xlus issue spec1ﬁcally :

l4’[‘1'11: prior appropriation states are Alaska, Anzona Colorado Idaho Monl.nna Nevada New Mexico, Utah, md Wyonu.ng ‘See Dav1d H Gelches. Waler an 6
(2d ed. 1990).

15The states that combine features of the prior appropriation doctrine with provisions accommedating preexisting riparian nghls are Cahforma Kansas.
Mississippi, Nebraska, North Dakota, Oklahoma, Oregon, South Dakota, Texas, and Washington. .See id. at 7. B
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Rzpanaanghts G

Under the npanan doclnne all landowners whose property
abuts a stream or body of water have equal rights to use water
from that source.: ‘Generally, a riparian-landowner must use
the water for reasonable purposes within the watershed from
which it is taken.16 A landowner may draw water from a
source as'it passes through his or her property, but he or she
may nhot drvert it unreasonably and must return itto the stream
from ‘which it is obtalned 17

Only rarely | must military, installations in the eastern Umted
States cope with inadequate water supphes Many eastern
states, however, have 1mp1emented statutory regimes affecting
the riparian rights of landowners. Some have established
elaborate perrmt programs to regulate water uses.!'® Judge
advocates serving in the eastern states must understand these
regimes and the impacts they may have on an installation’s
water uses.

Prror Appropnanan

The pnor appropriation doctrme grew ot of the
development needs of ‘the old West. “Traditionally, a water
appropriator s1mply took and used whatever water was
available. To gain legal recognition ‘of the appropriation,
however, the appropriator had to demonstrate that he or she
formed an intent to appropriate the water and then drverted the
water and applied i it to a beneficial use. v

. To protect his or her water nght against other clarmants an
appropriator must establish a prlonty date. Customarily, an
approprialor’s pnorrty was determined by the date. that he or
she first took steps to divert the water. Many states, however
have substituted compliance with permit requirements for the
requisite intent to divert as the key element for establishing
the priority of a use.20 In these states, the date an appropriator
applies for a water use pennit becomes his or her priority date
if he or she later exercises due- d111gence m developmg the
water source for a beneficial use. :

The priority date is the central feature of the prior appro-

priation doctrine. ' When not enough water is available for all:

appropriators, a senior appropriator may exercise his or her

water right in. full before a junior appropnator may usc any
water Lo . o ,

Federal Reserved Water‘ﬁight‘s

The doctrme of reserved rights recogmzes the implied
intent of the federal government to reserve unappropriated
water for federal activities when it wrthdraws land for those
acuvmes from ‘the public domam 21 The Supreme Court
observed in'United States v. New Mexico that “where water is
necessary to fulfill the very purposes for which a federal
reservation was created, it is reasonable to conclude . . . that
the United States intended to reserve the necessary water &«
A reserved water rrght affects only the amount of water
nécessary Lo fulfill the reservation’s specific purpose
however, it encompasses not only the reservation’s present
needs but a]so its future requlrements 23

Judge advocates must recogmze the substantral impact that
the reserved water rrghts doctrine may have on water law
regimes in prior appropriation states. The doctrine can create
substantial uncertainty about the value of an appropriator’s
water right under state law. For example, the priority date of a
federal reserved water right is the date that the federal
government withdraws the reserved land from the public
domain—not the date that the reservation first diverts water or
obtarns a state permrt Moreover a federal reserved water
right, unlike a prior appropriation right, cannot be lost through
disuse. Accordingly, the reservation may claim seniority over
other water users even though it never previously diverted
water from a particular source. ‘

Addmonal uncertamtres may anse because the present and
future water needs of a federal reservation cannot be
quantified easily. Other users often cannot estimate how
much water the reservation may claim. . The reserved rights
doctrine aggravates these uncertainties by permitting the
reservation to claim-any amount it deems necessary . without
regard to state law or regulauon ,

Fmally, the beneﬁcral uses enumerated in state law may not
include the purposes of the federal reservation. Arguably, this

“may blind water users to the possibility that the reservation

may asserta valrd water nght ina parncular source.

16 See Stratton v. Mount Hermon Boys Sch., 103 N.E. 87 (Mass. 1913) (nonriparian uses).

17See 1 Water and Water Rights § 16.1 (R. Clark ed. 1967)

18Sce George W, Sherk, Eastern Water Law: Trends in Statz Legulauon, 9 Va. Envtl L.J 288 (1990), for an excellent review of eastern waler Jaw trends. At

present, easicm states generally favor i increases, rather than decreases m state regulatron of water uses. ;

19Chnrles I Meyers etal., Water Resourec Management 262 (Sd &d. 1988)

20§e¢ Sand Point Water & Light Co. v, Panhandle Dev. Co.. 83 P. 347 (ldaho 1905)".]

i

{

211n 1963, the Supreme Court exiended the reserved rights doctrine to non-Indmn fedem] reservanons See Anmna V. Ca].r.fom.la 373 U S 546 601 (1963); see

also Cappaent v. United States, 426 U.S. 128,138 (1976).
22438 U.S. 696, 702 (1978).

2 Arizona v. California, 373 U.S. at 600.
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““The confusion causéd by the interplay of federal resérved
water rights and the prior appropriation doctrine is com-
pounded by the political, social, and economic needs of the
western states. The dramatic legal effects of a military
reserved water nght can disrupt an installation’s good rela-
tions with its nerghbors—especrally when the installation
casually asserts the tight to flout conﬂrcung claims advanced
under state law A]though Anny attorneys occasronally must
assert an actwtty S, federal water nghts to protect command
interests, they normally should try to do so with sensrttvrty

and tact. N e R

Groundwater Law

[ PR PN
i . AR

Water law practrce rs comphcated further by state ground-
water laws, which may or may not complement the surface
state’s water regrme24 ‘When groundwater law first evolved
in England, the hydrologlcal connection between groundwater
and surface water was not understood. Accordingly, the
English, or “‘absolute ownership,” rule placed no restrictions
on a’'landowner’s rrght to pump water from the ground
beneath his or her property. A landowner could draw off any
amount of water without regard to the 1mpact of the pumpmg
on surroundrng landowners and users 25

The states that mherrted the Englrsh rule when Amenca
declared.. its. mdepepdence gradually discovered. the rule s
logical mconsrstencres Consequently, three conflrctmg
doctrmes. each rejecting the harshness of the absolute owner-
shrp concept, “eventually Supplanted the English rule in the
Umted States.. The “Amerrcan " or reasonable use,” rule
requires that a landowner s use of groundwater use be reason-'
able. It also ‘provides that all groundwater must be used for a
beneficial purpose on the overlying land. Use of groundwater
on other lands and malicious pumping is prohibited as
unredsonable.” ‘Another doctrine, that of “correlative rights,”
allows all landowners to' use a reasonable share of a ‘total
groundwater supply. - This-doctring also permits-landowners
whose propertles do not overlie a groundwater source to pump
water from sthe source if surplus water ‘exists and'if the
source’s annual yield is regulated to ensure that it is not
exhausted through overuse. Finally, some western states have
applied the prior appropriation doctrine to groundwater uses.

[ S A I AR A A TN 1 06 NPT TR IS I EINEE A i H
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Groundwater pumping generally is regulated through
permits. Some states also integrate groundwater adminis-
tration: with ' their controls 'on: surface water rights.: A’lard-
owner normally must establish his or her priority date, or must
prove his or her reasonable use ‘of groundwater to obtarn a
perrmt from state water ofﬁclals KN i :

L L : LEEE TR

An mstallauon that rehes on a groundwater source can assertu
1ts federal reserved water rights in that source.26 The Jegal
issues relevant to groundwater use do not drffer srgmﬂcantly“
from surface water issues. Even so, a ]udge advocate should
study. the interplay between state surface and gronndwater law
and the federal reserved water rights doctrine carefully before
advrsmg a commander to draw ona ground-water source. " .

EEn
- i

Water Rrghts Adjudrcatlon .

[ [P

Three kmds of water rights adjudications can affect the
water rights of a‘military installation: (1) lawsuits between
two or more water users; (2) general stream adjudications; and
(3) judicial reviews of administrative agency decisions on
water rights permits.

Ry PP S

A lawsuit between several—but not all—users of a par-
ticular water source. normally proceeds like any other legal
action. A suit:of this sort;usually is initiated by: private
parties, although a state.may be involved.. _The decree is,
bmdmg only on the parties to the suit. ., ,; : N

I LR
B

A, mlhtary mstalIauon norma]ly would not lnvolve itself i m
a state ‘water ‘rights” ad_;udrcatton unless the installation holds
water rights under state law. That this situation could arise is
not inconceivable; an installation’s water right easily could be
purchased transferred, or otherwrse acqurred onder state law.
Federal law, liowever,' govems federal reserved water rights.
Accordmgly, those nghts are not dependent upon staté law 'or
Proceduresl" - ? Cak T .
mA state can’ admimster federal reserved water’ rtghts
pursuant 10 a limitéd -waiver of sovereign immunity:found in
the McCarran Amendment.?®  The McCarran-Amendment.
partially. waivés federal sovereign immunity from state suits
for the adjudication or the administration-of water rights by’

B ;‘\ .~-u<‘-i.‘, .‘ a1t r,r;,' . 0

2"‘See generally J., Davrd Arken 'Nebraska Ground Water Law and Adrmmstranan, 59 Neb. L Rev, 917 920 942 (1980) (provrdmg a useful ovemew of ground

water law systems) Getches »qupra note 14, at 252 254.,,

258¢e, e.g., Findley v. Teel.er Stone, Inc., 248 A.2d. 106 (Md 1968) (unlumted pumping caused sink holes ona nerghbonng farm)

26Cappaert, 426 U.S. at 143,
27]d. at 145.
2843 U.S.C. § 666 (1988). The McCarran Amendment specifically provides:

(a) Jolnder of the United States as defendant; costs

*‘Consent is given lo join the United State} as a ‘defendant in any suit Q1) for the adjudrcaum of rights fo the bse of water ofa river system or

13 that the United States is the dwner of or is in the process of acquiring .
ge, or otherwise, and the United States is a necessary party to such suit.
The United Sates, when a party to any such suit, shall (1) be deemed to have waived any right to plead that the State laws are inapplicable or that .
the United States is not amendable thereto by reason of its sovereignty, and (2) shall be subject 10 the Jjudgments, orders, and decrees of the court
having jurisdiction, and may obtain review thereof, in the same manner and to the same extent as a pnvate tndrvrdual under like circumstances: ‘
Prowded that no Judgment for costs shall be entered against the United States in any such suit. - Bt T T

‘ (1) Servlce of strmmons
Summons or other process in any such suit shall be served v upon the Attomey General or hrs desrgnated represenlauve

olher source, or (2) for the administration of such rights, where it a
water rights by appropriation under state law, by purchase, by exc

S PR SIS IR A R

=t . . T E RN
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(c) Joinder In suits Involving use of Interstate streams by State
Nothing in this section shall be construed as authorizing the joinder of the United States in any suit or controversy in the Supfeme Court * .+

involving the right of States 1o the use of water of any interstate stream.

ld.
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. chief water engineer.
‘i‘parttcular water source normally must apply for permits, The
* administrative body ultimately issues an order establishing

authorizing the joinder of the United States in “general stream
adjudications.” To meet the standards of the amendment, a
suit must concern an entire river system or other source?? and
must mvolv[e] a general adjudtcauon of ‘all the rights of
[the] various owners on ... [the] stream,’™30 so_ that the court
may consider “the enttre commumty of clalms 3t

. i ;‘l .

Because an mstallatton s reserved water rights derive from
federal law, they cannot be extinguished in a general stream
adjudication before a state court. - The court, however, may
require the United States to quantlfy, assert, and define its

- federal water nghts

A general stream ad_]udrcanon can be extremely complex

r and may involve thousands of claims and parties. It binds all
. water users, including the United States and subjects. them to

state administration, The filing of clatms and ob_tecttons—and
the trial itself-—may continue for years.

The waiver of soveretgn rmmumty in general stream

i adjudtcattons is sensible, however, because it allows states to
. quantify federal reserved water uses and to mﬂuence the
. management of waler resources on federal reservattons This
. power is especially important in prior approprratton states,
. where federal reserved water rights frequently ‘cause

wrdespread uncertatnty

A general stream adJudtcatton must be dtsttngutshed from a
third type of water rights adjudtcatton a state admtmstrattve
proceeding. Administrative proceedings typically are
conducted before a state administrative body or the state’s
All water users who draw on a

beneficial uses, quantities of use, priority dates, and
restrictions on users.. This order may be appealed (o a
specrﬁed state court.

. An admrmstratrve proceedrng is. not a general stream
adJudlcatton as. defmed by, the McCarran Amendment
Accordingly, a mthtary installation cannot be compelled to

_ participate in a state admtntstratrve process unless it holds a
.. water right under state law Nevertheless, an 1nstallauon may

choose to parttctpate as a matter of comtty, especrally if it

_anticipates the commencement of a general stream
adjudication in state court. By provrdrng mformatron at the

request of a state agency, the tnstallatton mrght foreclose

 procedural or substantive i 1ssues that ptherwise would arise in
- future ltttgatton

For example. at a general stream
adjudication, the Army could defend its prtor noncompltance
with state perrmt requtrements by showing that it previously

__provided equivalent information to the state.

I.’3°Duganv Rank, 372US 609 618 (1963)

31 United States v. Dtstncl Coun, 401 U S 520 524 (1971)

2]d. § 666(a)(1).

-Actions That Judge Advocates Should Take .

oy So complex is substanuve water law that a command may
- forfeit its water rights through simple inattention. . To avoid

the severe mission impact of this loss, Army attomeys must
develop plans to.preserve Army water rights for.each

. installation or facility. ,

A judge advocate should inquireinto the status of the

. installation’s water rights. - He or she must obtain answers (o
the followrng quesuons i

. Who owns .or controls the mstallatton s
. waternghts"

« If the installation owns or controls its water
nghts how are thése rights documented and -
B where are the documents marntamed" ‘

e ‘Are the tnstallauon s htstoncal and current
uses documented? What other methods of
proof are available? Are these uses

. .considered “beneficial” under state law?

. Have any. other water users challenged the
o Has - the
fnstalldtion identlfted any srgmftcant
b ‘competmg mterests offpost?
et If anyone were “to" challenge the
* installation’s ‘rights, who would defend the
-“mstallatlon s mterests" ‘

'« Are any challenges anticipated?

'~ « Has the installation planned for contin-
B gencies—su'ch"as drought, mobilization,
new projects, or future mission require--
' ments—that may increase its demand for
AN iwater" ‘

“e Are the DEH and the SJA coordmatrng on
water rights issues? o -

¢ Has the installation developed a joint water
law strategy ‘with other Army or Defense
Department 1nstallat10ns in the state"

IE TR 5

S -’;‘What specraltzed eXperttse or tratnmg can .-
“ DEH and SJA personnel bring to bear in

- water 'planning and water rights matters" Is

’further tramtng warranted" -
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Thé answers to these quéstions should reveal the strengths
and weaknesses of the installation’s water program and should
‘( guide the Judge advocate ift’ developmg 8 'water rights
L- protection ‘plan.’ Lines ‘of commiunication bétween the DEH
"-and-the SYA’s office should be 'established and ‘maintained.
"“Most significantly, the installation should control and ‘should
maintain water rights documentation -properly in anticipation

of potential adJudtcauons

S s s Gon et e g iy A

© ““The'julige advocate and a DEH representauve should meet

 state water regulators and officials. “They can ‘obtain valuable
information about local water issues from these contacts and
local offi¢ials Wwill ‘appreciate’ the mr!ttary s efforts to create
and maintain positive relations with the civilian' community.

Once the mstal]atmn s fegal slrategy is deveIoped it should
be documented and revrewed perrodtcaliy Army attorneys
should conduct’ specral reviews whenever they foresee the
occurrence 0 of a srgmﬂcant .event, such as a‘parual closure, a
change n mrssmn or a change m ssion eIements or tenants.

T S R TE AN IO P SUEys (LN )

Resources Available" to Staff Judge Advocates

Poboen Loy vl e s

A staff judge advocate s ﬁrst contact {or assﬁtance in water
law matters should be the techrucal cham of communication.
Major command attorneys can draw,on extensrve resources
and experience to assist Judge advocates in the field and the
OTJAG Environmental, Law Division has designated an
officer specrftcally to provrde mstallatton Judge advocates
with technical expertise and hugauon support in water law
cases. Moreover, judge advocates should not forget the MOU
between The Judge Advocate General and the USACE Chief
Counsel. By collaborating with USACE district counsel,
installation judge advocates can gain invaluable assistance.
The installation DEH also has a w1dc range of.expertise and
technical Support at its. drsposal For, example. the Army
Corps_ of Engineer’s Institute. for Water Resources has
developed a water supply and demand forecast.mg model to
predict the winter and summer water needs of Army instal-
lations.32 . This model should. bg a valunable tool for overall
planning or for use in adjudications. .. - ..., ,

vousial g ool puanboe e sl en’
:
;¢ Conclusion , ...,

el

i oo einnnitn ol g el

The need to manage water resources carefully will not go
away.: Future development will tax the supply of water
seriously, State authorities will. look for ;water, wherever it can
be found. . Water t.ruly isa strateglc esource -and the Army
must be ready to meet its future water- fequirements. Any
judge advocate that wishes to play an effective role in this
process must prepare for that role now.

71 v;r“rl,f; N : BE

"4, Understanding: Tt is understood as follo\vs e Ay

) 'MEjMORANDUM OF UNDERSTANDING
ol SRR '-‘;:x;
" THE JUDGE ADVOCATE GENERAL. \ ‘,' !
UNITED STATES ARMY
e CANDG s e s e Lo o]
Loy, i gd THECHIEFCOUNSEL chi
UNTI‘ED STATES ARMY conps OF ENGINEERS

PRI b RS IV . i T it

1. Purpase This Memorandum of Understandmg (MOU)
establishes polrcres, procedures and respon51b1ht1es for the
!rendermg of legal ladvice to and represematton of United
"' States An'ny military installauons and activities ‘on issues'and
a3 proceedrngs relévant to the avarlabxlxty and allocatxtm of
surfaceandgroundWater B e b ST L
TR R T PR S R R E
pplicability, This MOU applres to all U.S. Army military
ms attons and aétivities in the Contmental Umted States,
" Alaska,"and Hawaii. It is intended that the terms ‘military
mstallauons and activities"be construed broadly and ‘include,
at a minimum, all'real dstate owned’ or controlled by the
Department ‘of the Amy or'its subordinate commands for
mtlrtary purposes.’ This MOU does ot apply to' water law
issues relating solely to Civil Works projects and ‘activities of
the U.S. Army Corps of Engineers, which will connnue to be
' haridled by attomeys ander the technical’ supervrsmn of the
Chtef Counsel, U. S Army Corps of Engineers.” """ b iy

gl e SR TIREY r‘;"!l"a

3, Eﬁectzve ‘Date’and Durdiwn This MOU is effectlve on
‘the date it i’ signed by the partres herétd! " This MOU'will
contlnue to be in effect until revoked, or modrﬁed in Wnung,
by either of the parttes hereto S

RS RN Q;i i‘s‘Jr‘iﬁ'

bodls

a. Auormneys in the Office of The Judge Advocate General
“the 6ft'tce of the Chref Counsel, and attorneys at field
eleménts uhder the technical Stpervision’ of The Judge
Advocate Génerdl’ and the Chief Counsel, will 'work in a
d00perat1ve manner on legal issués “dnd’ proteedmgs

< Cohcemmg 'the avarlablltty and allocation’of surface ‘and

ground water for the Army installations and activities su‘b_tect
to ' this MOU. The’ Judge Advocate Genéral and the Chief
CounSel will encouragé' the attorneys’ undef their respective
techmcal supérviern ‘to cooperate wrth one another 10 the

i " fullest'extent possible in order to erisure 'that tHe Army

"receives the most t1mely and best possible legal’ advxce and

: representatton on water nghts and related issues.

t, B SO gk

b. The Judge Advocate ‘General ahd 'the’ Chief Counsel
will ensure that adequate training is provided to the attorneys
under their respective-technical-supervision -on-the-law- of

PRI
(AL R

32See generally Engineer Inst. for Water Resources, U.S. Army Corps of Eng'rs, Installation Water Resources Analysis and Planning System (IWRAPS) (1991).
The model uses a computer program to forecast water needs. For more information conceming the model, oontact l.he Insutute for Water Resources, U.S. Army

Corps of Engineers, Font Belvoir, VA.

S RECO N EIN [PAETS IR PRSI B
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-water rights. They: will ‘coordinate this training and conduct
joint training sessions, when possible, 1o ensure. maximum
- participation by JAG Corps and Corps of Engmeers and Army
Matenel Command (AMC) attomeys R :

oG The mstallanon or actwrty staff Judge advocate (SJA),
chief legal advisor or counsel is responsible for rendering
advice to the installation or:activity Commander and
providing representation where appropriate regarding the legal
Jissues pertaining to the availability and allocation of surface
.and ground ‘water, and the establishment and ‘protection of
rights to water, for that installation or activity. The installa-
tion or activity SJA, chief legal advisor or counsel will render
such advice and representation- subject to technical channel
. supervision of ‘The Judge Advocate General and appropriate
‘MACOM staff judge advocate or command counsel, including
the Command Counsel, HQs, AMC.  Upon request of The
Judge Advocate General, the Chief Counsel will assist. The
Judge Advocate General and the installation or activity SJA,
chief legal advisor or counsel:in carrying out these
responsibilities.- The Chief Counsel. will also provide that
attorneys at Corps division and district offices may be
available to assist the installation or activity SJA, chief legal
advisor or counsel in carrying-out. these responsibilities. The
installation or activity SJA, chief legal advisor or counsel
-shall keep the appropriate: Corps division or district counsel
informed of significant water law and’ water nghts 1ssues
facmg the mstallanon or acnvrty -
e
d The J udge Advocate General shall prov1de legal advice
to the Army Staff regarding the availability and allocation of
surface and ground water for Army installations and activitiés
subject to this MOU. In addition, The Judge Advocate
General will exercise -appropriate technical channel
supervision and: communication; in coordination with the
appropriate MACOM staff judge :advocate or command
counsel, regarding installation water law issues. The Judge
Advocate General will obtain the views and comments of the
Chief Counsel, USACE, before taking any position that may
affect or set a precedent that may affect any civil works
projects or activities and -will invite the Chief Counsel to
participate in discussions regarding such water law issues.

- e. Consistent ' with the Army General:Cournisel’s role as
provided in General Order 17, The Judge Advocate General
will coordinate with the ‘General Counsel regarding any
installation water law.issues or questions that involve
significant departmental concems; departmental legal policies

- and precedents; and matters of interest to the General Counsel

. or members of the Office of the Secretary, In determining the
-final Army position or. legal policy on such matters, ‘the
-General Counsel may coordinate with the Chief Counsel

regarding departmental positions on installation ‘water law
issues that may affect civil works prOJects or actxvmes

. ’ f Consnstent w1th AR 27-40, para 1-4 and subject to the

authonty of the - Army General Counsel, The Judge Advocate

. General will maintain direct liaison with the Department of
:Justice (DOJ) on litigation concerning the availability and
-allocation of surface and ground water and the establishment
+and protection of water rights for Army military installations
.and activities (including state adjudications under the

McCarran. Amendment, 43 U.S.C. § 666). [Further, with
respect:to any general judicial adjudication subject to this
MOU which could affect the civil works or real property

functions of the U.S. Army Corps of Engineers, The Judge

Advocate General and the Chief Counsel will jointly
determine which office should maintain primary direct liaison

~with the Department of Justice, and will scope and execute

appropriate coordination with each other and w;th the. General
Counsel w1th respect to that hugauon ‘

g The Cl'uef Counsel agrees to be respons1ble for the task

fof providing a periodic update of: (1) the description of the

administrative procedures related :to water rights in the 50

states; (2) the summary of water law in each of the 50 states;

and (3)-the status of general stream adjudications;;all of which
are contained in the Department of the Army Water Resources

Planning Manual for Fixed Army Installauons Wthh is to. be

finalized during 1991.

h. The Judge Advocate General and the: Chief Counsel
will meet periodically to exchange information on recent

-developments, .and to_identify any special needs or concems
-relating to. Army water rights issues mvolvmg mrhtary

1nstallat10ns

i Appropnate provrsrons of thrs MOU wrll be placed in

.;apphcable Army regulanons
JobnLFugh . TeswrBdciman
-The Judge Advocate General Chief Counsel . | .

Date: 0ctober21 1991 .

DAt rac bl W A f','-‘“;"'r R L T SR T S

 Professional Responsibility Notes .~ -+ -

Army Regulation 27-26: Rules of Profess:onal

Conduct for ' All Army Lawyers SR R

In the summer of 1990, the Secretary of the Army directed
a study of Army legal services. As an offshoot of this

OTJAG Standards of Conduct Oﬁice

.

mvesngatlon he directed the Army General Counsel to
consider establishing rules of professronal conduct for all
Army lawyers. . The Army’s four “senior counsel”—the
General Counsel, The Judge Advocate General, the Command

.Counsel of the Army Materiel Command, and the Chief
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:counsel of the Corps of Engin¢ers—directed their.députies to
:act as-an executive .committee and appointed a:working com-
Imittee’ undet the. chairmanship of Ml\ Ernést- Wlllclier of ! the
‘Geéneral Counsel’s Office. /a0 inipziciien s poin
wentivoon rre ooy oo o s weeT Inels e
As bases for the new rules, the working committee decided
1o use the existing -Army Riles of Professional Conduct for
‘Lawyers;: which presently govern.the‘céndiict OF Tawyers
;under the jurisdiction ‘of The Jutge 'Advocate GenéraliL ' The
committée members then proposed & fiumiber of changes to
ithese rules. -For éxample, they ‘clarified the provision in'Rule
1:5 governing compensation. for performance ‘of ‘official
:duties; they changed Rule 1.13 to prohibit more exphcxtly the
formationof: an' attorney-client re"lauonshlp in' the'absence of
specific authorization to do sd"and tb require én ‘attorney to
disclose to-a cliénit the attOmey § duty to réport the client's
intentions to act unlawfully{’and they- expandea Rule 8.I'to
cover applications forFedera} employmeht. SO LA

AT AP T VO ETEIER I AR b

x

uThe éommittee subétannally changéd Army-Rule 8 5 2
expanding it to address in more detail thé relationship between
the Army Rules and “civilian™ niles. > A§‘aménded, Rule 8.5
provides that, in a conflict between the Army Rules and the
rules of'an’Army lawyer §-licensing Junsdxcuon the lawyer
first must attempt to resolve the conflici with: the assistance'of
‘a supervising attorney. "I a tesolution’ caniot be reached; the
‘Army Rules will 'governithe lawyerfs iconiduét in'the
performance ‘of his or her official’duties 'and:the rules“of the
licensing authority will govern' the Tawyer’s conduct in
matters rélating to ‘the private: pracuce of law odts1de the
attorney’s official duties. Pl i

|.. The' working committee addressed thé ‘isSues of
enforcement ‘and interpretation in'two''new rules.) Rule'9.1,
Interpretation, establishes a Department 'of ‘the Army (DA)
‘Professional Conduct Council.” This'¢ouncil, which will be
composed of the four senior counsel or their'designated
representatives, will provide authoritative interpretations of
the Army Rules of Professional Conduct:Each $enior counsel
will be assisted by a professional  respansibility committee
(PRC) in reviewing and resolving rule interpretations.
Requests for official interpretations must be submitted
through the technical chain of supervision. Each ultimately
will be referred to the senior counsel’s PRC.. The DA council
will not render: disciplinary opinions, althoﬁgh a semor
counsel mady use the :council’s opinions as ithe 'basis for
disciplinary actions.

Rule 10.1, Enforcement, requires €ach seniorcodnsel to

Tespect to attorneys under his or her supervision. It also
provides that the General Counsel will inquire into allegations

of professional impropriety lodged against:any other $énior: {124

LAY Mvhine Ty

A SN ACITR

1 counsel and that the Secretary ‘of the’ Amw wrll 1nqu1re mto
rany. allegation against the General Counsel. 2 gonic it i
vei'The-Army: Rules ‘will be published in regulatory form. To
preserve the existing numbering:scheme—which: matches the
American Bar Association Model Rules and permits easy
,lcross referencing-——the ‘Army Rules are containéd in an
rappendix o the new Army regulation.. Thé regulation ddes
fmot afford the Army Rules.the status: of a punitive regulation,
fas ¢ontemplated in Uniform Code of Military Justice (UCMI)
-article 92.2 - Instead, the rules will be enforced through the use
.of normal administrative sanctions. : The regulation, however,
-does not preclyde UCMYJ action if an act that violates an Army
1Rule.also is an offense under ‘an independent provision of the
HOCMI.Any:local provisions that would supplement the
-regulation.;must. be dpproved’expressly by the General
+Counsel. |Finally, the regulation ‘will continue the humber: of
-the ‘existing DA pamphlét, bearing-the designation Arny
Regulation 27-26::-According tg 'the editor at the "Atmy
_Publications :and iPrinting Command; the regulation:was
.scheduled for publication in mid-April: 1992, whick méan§ lt
»w1ll bccome effectwe i m1d -May 1992 ’Colonel Lanexo

HRIRN TR B AU

Ethlcal Awareness R el 2
‘ it SN B R R I R S TR T T i
1 The followmg case! rsummary. which descnbeﬁ ‘the
applxcauon of the Army's Rules of Professional: Conduct for
Lawyers¢ to an actual professional responsibility case,may
serve not only as a precedent for future cases, but also as a
ctraining. vehicle for Army lawyers, regardiess of their:lévéls of
“experience; as: they ponder dxffrcult 1ssues of professxonal
discretion.~+ o tivind i ket O A AT U RIS Ry

giee ek ok
RN i 0

beag o e

HE .“:,'.uid" Und e o i
+To stress educanon and :to ‘protect privacy," nelther the
Jdenuty of the wffice, nor the name of the subject mvolved in
ithe case: smdywﬂlbembhshed Mr. Eveland pEeTGROn

R TR BB GO PRV T

P B
SETRGD DR R f’ S
notizen viw Case Summary
3ven lv.‘,,”f‘ won e S K AR I SER S
3 sl Armlede]6 S O I R
el g (Gonﬁdenaaluy af]rgformatmn) sppnboad e
Army Rule 4.4
o7 .(Respeclfor the Rtghts of ThirdPerson.s') 6’
‘ crovhs ophul o ot in D Lo Lk el
s snibicAn attorney who:inadvertently revealed . iliv
welon that a client's husband had spent.the mght ISR
¢ iwith’ another woman after: the :client 7oz
. lexpressly requestedithe attorney not:to.  bi.

TV E Y b
yium 3l

toemng’
establish a procedure for enforcing the Army Rules with =~ .

M‘dzsclose this information breached the
ethical rule of confidentiality, even though
this disclosure actually may have furthered

282 Linri the client's cause.

ERYTA NS

1See Dep'tof Army. Pam. 27-26 Rules of Professional Ccnducl for Lawyers (31 Dec. 1207) [heremnﬁer DA Pam. 27-26).

yvib hogouiih w6 soiingilzovd

Papeioot o Shoesdes D VG

25I¢¢ DA ?am 27-26 Rule 8.5 (dlscussmg (Jurlsdlcuoml hmrts of l.he Army Rules of Professional Conducl pd of eomparable state rnlc.r). ; ‘ . 7

‘‘‘‘‘

3Umform Code'of Mlhtary Tustiée m.[ 9, 1o‘u sS4 agiz 1988)."

RHTI 1‘1;’::’-,,M\f : Lt benon

4See’Eenera11y DAPam.2726. > vitnt i it b Yo

T £
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The wife of an Army officer, cofisulied -an Armylegal |

assistance attorney (LAA), seeking help in obtaining delin-

quent support payments. The client confided that her hus- .

band, Captam N, had spent the night with Captdin H, a female
officer in the husband’s unit. Out of concern for her
husband’s military career, however, the wife instructed the
LAA not to divulge this information. =~

The LAA phoned Major B, Captain N's commander and
asked him'to'counsel Captam N about'hid 5 support obligations.
Major B, recalling Ms. N's rumored Promiscuity, took the
side of his soldier and became argumentative.” Major B
declared that he had “confidential” nformatlon about marital
infidelity and dsked the LAA'Gf he' was dware of it. ‘Without
thinking, the LAA: méponded that the’ only rumor of infidelity
of which he was aware wids that Captain N may have spent the
night at the home of Captain H. Within thirty minutes of this
conversation, Major B called the LAA 10 report that he had
discussed the matter ‘With Captam N and that Captain N would
pay the support. ' The LAA 'then asked Major B riot to use the
allegation of marital infidelity against the’ parties, explaining
that he had mentioned the incident only in response, lo the
major s queshon m what he beheved to be a conﬁdenual con-
versallon T l oy i . : ;Hi “‘ )‘, - .‘ - v

Army Rule 1.6 prohlblts lawyers from- “reveahng infor-
" mation relaung to represéntation of a client’ ‘unless the ‘client
"¢onsents after ‘consultation.”s The rule’ recogmzes three
“limited exceptions to this prohxbmon——among ‘them;, that bn
attorney may make “impliedly authorized” disclosures that are
, Decessary to carry out the representauon 6.

Although the rule’ imphcnly authorlzes LAAs to dlsciosc
appropnaw chent informauon 7 in thls case Mrs N forbade

N I R Loy

SDA Pam. 2726, Rule 1.6 ().

SSee id. Rule 1.6 provides:

i the-LAA to use the private information. Accordingly, the
LAA'’s inadvertent revelation about Captain N and Captain

. violated Army Rule 1.6. The LAA, however, did not disclose

the information to harm Captain N or Caplam H. Moreover,
the disclosure did not prejudice anyone’s legal rights or
standing. Therefore, the disclosure did not violate Army Rule
44.%
Poangn 0 otovavl S osshed AT 700 vanvnpl 1 )
L Thp LAA s staff Judge advocate ccounselled him, then
, obtained The Judge Advogate General s approyal o glose the
«case. . The followmg mmgatmg factors strongly mﬂuenced ;hc
J,final decision:: .. parr e
AN B SN RRTIT },"'f'i"l“ SppeToie N Dol
hie e The case had no ucomplamam Thc LAA i
reported the violation himself when he /.. .2
realized that he had violated his chent S
nE f.hconﬁdence R PO 1oT0 SR ;J:ﬁ gt
o b et L
. ;-,The LAA had been in. the Army for approxl- v o
;.. mately, six-months ;when the mcxde.nt e
- -....occurred. He -otherwise had performed his g,,,;;
legal assistance duties in.an exyremely . . -
capable fashion. This lapse in professional
./judgment was not: chatactensnc of his -, ¢
overall performance s enor o C e Y

il . 1 RSOSIEE [EETERRAR ERELNY M) N
chir e jI'he dlsclosureof mformatlon legally did not ;-; .
Ly, prejudice the LAA’s client, and actually
= Tenp rmayhave furthered hcrcause < :

a0l

Mr EVeEhd

“""" (@) A lawyer shall not reveal information relating to representation of  client unless the client consents after consultation, except for
disclosures that are impliedly authorized in order to carry out the representation, and except as stated in paragraphs (b) and (c).

(b) A lawyer shall reveal such information to the extent the lawyer reasonably believes necessary to prevent the client from committing a
criminal act thet the lawyer believes i likely to result in imminent death or substantial bodlly harm, or significant impairment of national

sccurity or the readiness or enpabi]ny of s niihmy dnit, vesdel, aircraft, or weapor Bystem.

’:»hri

(<) A lawyer may reveal such information to the extent the lawyer reasanably believes necessary to establish a claim or defense on behalf
of the lawyer in a controversy between the lawyer and the clicnt; to éstablish a defense to'a criminal charge or civil claim against the lawyer
based upon conduct in which the client was mvolved or to respond to allegations in any proceedmg concemmg the lawyer’s representation

_ofthechem. AT e S
i o ¢ P d [N . 'C" i

Id. See generally Geoffrey C. Hazard, Jr. & Suéan P. "Komak." Thé Law and Ethics of Lawyermg 105-327 (1990)

The law governing client tonfidences has two sources: — agency law md the Inw or evxdence. j.awyers hke all. agcnts have [} dutyilo treat -,
information from and about their principals as confidential to the exu:n; l.hat it is mtcnded o be so by lhe pnnc:pal ..... , This du:y cmunues

_even after the cgency is lcrmmawd

Id. a1 185. ”’."’-

L e o [
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7“A lawyer is impliedly wuthorized to;fnake disclosures about a client when lppmpnatc in carrying out the representation; exc¢pt to the: cxn-,m thm. u:c chenl 5
instructions or, special pircumstances } lmuuhat luthonty DA Pam. 27-26, Rule 1.6 comment.

*/d., Rule 4.4 (Respect for nghls of Third Penons)
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’ Army Lawyer Placement

PR
RO

On 15 January 1992, The Judge Advocate General
"¢stablished the Army Lawyer Placement service to support the
“Army' Caréer ‘Alumint Program (ACAP) during the' Army
“drawdown. | The ' Army Lawyer Placément sérvice will help
eligible judge advocates and warrant officers to identify, to
prepare for, and to obtam professional employment in the
civilian sector'in private pracuée and in loca] state, and
federal govemmerits ‘*:? pring ety

< onniln o e ol s Lo b

A judge advocate or warrant ofﬁcer may take advantage of
this service if he or she is eligible to retire, has served at least
two years in-his br her pl‘esent grade -and has been
nonselected for promouon or for condmonal voluntary
indefinite or- voluntary indefinite status. Offlcers ina
promotable status are mehgi‘ble for assxstance ’

N ST IR

The Army ‘Lawyer Placemerit service wﬂl prowde eligible
officers with job search informdtion materials; will help them
to identify employment prospects, and will assist them in
preparing for employnient interviews. 'An officer seeking this
assistance should prepare a resumé. He or she also should
complete Standard Form ‘171 if‘he or she is interested in
federal employment. Moreover, the officer should relate the
following information to Army Legal Placement ‘or ACAP
personnel:

« his or her employment availability date;
« his or her geographic employment pref-
erence (reflecting current state bar mem-

bership or the ability to "waive into" a state
bar);

.. service experlence. or nonlegal techmca

Personnel Plans, and 'Il'ammg Office Note e b b i

Aoyt et ‘ .[‘ RS I SRS AV AR
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 his or her mterest m state or federal employ-
ment;

" . lus or her legal specialty slqlls such as cml (1
lmgation contracts envrronmental law or
cnmmal law, -

’::n: I ;‘w"“\.; 'i;i!‘e:?r,

f . hlS or her umque gualifications. such as L
;«profwiency ina foreign language. prior

... skills; and SRR
Pl R
. hlS or her special famlly needs, such as h
proximity to a military medical center or
availability of specialserviees R
Ofﬁcers mterested m obtaimng outplacement employment
‘services should enroll in the Army Career Alumni Program
An ACAP office may be found on most major Army instal-

lations, ; After enrolling in the ACAP, officers are encouraged
o contact Lieutenant Colonel Greg Huckabee Army Lawyer
. Placement, Personnel Plans. and Trammg Ofﬁce, OTJAG, for
f‘further assnstance at (703) 695 8366/1353 or. DSN 225-
- 8366/1353. . . . .. .,

A AR

All members of the ‘Regiment should join in the placement
. effort. Anyone with information about potential positions in
the cmhan employment sector is encouraged to contact {S.rmy
" Lawyer Placement.” We now must provide to one another the
special support that we,-as a corps, long-have provided so
abundantly to the rest of the Army. .

(ISR TR AL A [

B R L I O el A HEH N

LAAWS Bulletin Board Servnce

The Legal Automated Army- Wlde System (LAAWS)

operates a' bulletin board service (BBS) dedicated ‘to serving Wit
the Army legal commumty and cértain approved Department " <

of Defense (DOD) agencies. A note describing the LAAWS
BBS has appeared as a regular feature in past editions of The
Army Lawyer. The inquiries that this note has inspired
‘demonstrate a need to clarify the nature of the BBS.

The LAAWS BBS is the successor to the OTJAG BBS

formerly operated by the OTJIAG Information Management

‘,;r.,. . Fr e

Informatlon Management Office Note A

OTJAG lnformatzon Managemem Oﬁ' ce.. | B : “

o s N IR T . T

Office. Access to the LAAWS BBS currently is restncted to
~-the following individuals: - . L. . e none

e e Active duty Army judge advocates,

[SHR A

 Civilian attorneys employed by’ ‘the Depart—
ment of the Army; RN TR

e Army Reserve Judge advocates presently = /.
< serving ‘on'active duty, or employed full- ' '
time by the federal government; |

RN SRR
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- »-Active duty Armylegal administrators, non- , ..
commrsswned officers, and court-reporters
‘I IR TR R TR AR S
Thiw than nlega] support staff employed by the
I udge Advocate General's Corps.

by M]htary and civilian attomeys employed by

......

*"'the Civilian Health and Medical Program of
.. »the Uniformed Services; ;

o ,- Indrvrduals wnh approved, written excep-
tions to pollcy

- cRequests for exceptions to. the access policy should be
submrtted to:

Headquarters Department of the Army
ATTN: DAJA-IM
st (LAAWS Project Management Officer) - ¢
; 1n- o+ The Pentagon
Washington, DC 20310-2200

:» The: following -is an updated list of TJIAGSA :publications

;- available for downloading from the LAAWS BBS. (Note that

. the date a publication is “‘uploaded” is the month and year the
file was made available on the BBS—the publication date is
available within each pubhcauon )

rwmw'

121CAC ZIP June 1990 The April 1990
Contract Law
| e 4 g oo, Deskbook from the 121st
SO e § Contract Attorneys’ Course

1990 Contract' - -}

ivo s W Law Year in Review.in

Pt T e  ASCIIT format - I6

A N R ‘originally was provided at

s tht o o the 1991 Government
[T Contract Law Symposium

Lat TJAGSA., 1o

+1990-YIR ZIP. January 1991"

- ALAWZIE

FISCALBK.ZIP. November 1990 °

JA20AZIP -

'jmom.zrg

Ciamze

UPLOADED - DESCRIPTION:
.. June 1990 . The Army Lawyer/
’ * Military Law Review
Database (Enable 2.15).
... Updated through1989
' The Ammy Lawyer Index,
it includes a menu system
... andan explanatory
' “memorandum, ¢
ARLAWMEM.WPF.

"~ September 1990 Contract Claims,
At Litigation, Litigation, &
; Remedies ’
:‘ ’ § s i
The November 1990
Fiscal Law Deskbook
; S BT P o Rl
~March 1992 Defensive Federal
ngatlon vol 1
(v By N
Defensrve Federa]
ngauon vol 2

JA200BZIP - .. March 1992

JAZI0ZIP. . March1992  LawofFederal
Employment

JA211ZIP | March1992° Law of Federal Labor-
by ety Management Relations
JA231ZIP  March1992  Reports of Survey and

‘. ¢ - Line of Duty Determina-

. o tions—Programmed Text
JA235ZIP . March1992 . . Government Information

ML N T pratices

JAZ40PTL.ZIP', May1990 ~  Claims—Programmed

Text, vol. 1

May1990' " Claims— Programmed
o Text, vol. 2

March 1992~ Federal Tort Claims Act

T P I P R - . JA260.Z1IP May 1990 = Soldier’s and Sailor’s
1991-YIR.ZIP. : January 1992 . = TJAGSA Contract Law BesT e e 4 " Civil Relief Act Pamphlet
1991 Year in Review. Sl
JA261.ZIP March 1992 Legal Assistance Real
--505-1ZIP . -... February 1992 - TIAGSA Contract Law : S "~ Property Guide’
Deskbook, vol. 1, _’
May 1991 . JA262ZIP ., March1992  Legal Assistance
& R ‘ Wills Guide
505-2.Z1IP February 1992 TJAGSA Contract Law »
. Deskbook,vol.2, . . JA263AZIP . - May 1990 Legal Assistance
May 1991 Cae Family Law
506 ZIP November 1991 TJAGSA Fiscal Law JA265AZIP May 1990 Legal Assistance
Sk L TNE ~f“"Desl;book’,No\‘rethber 1991 oo R - -.Consumer Law Guide (1/3)
Y FE o o : : B ) 'A ‘”' - SRR o ‘ . . 3 T
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JA265B 7P | May 1990 V! "“I';eéal Assisrance Cc;nsumer JA296C.ZIP May 1990 Adminislrat.ive and Civil
T e Law Guide (2/3) sl Borolgme T lLawhandbOOR (3/6)
USRI , JA296DZIP = May ‘1'99()‘ " Administrative and Civil
. JA2v65C.Z_IP_, . May 1990 Legal Assistance Consumer iliws . we. .. LawHandbook (4/6)
. A L Law Guide (3/3) he e e e
S JA296F.ARC '~ -April 1990 "' ! Administrative and Civil
JA267.ZIP March 1992 Legal Assistance ST Bt e A LawHandbook (6/6)
ar g te Office Directory ot e s e
JA301.ZIP October 1991 ** Unauthorized Absence—
JA268.ZIP . .-.-March:1992. ... -Legal Assistance | ; . Programmed Instruction,
SRR g Notarial Guide T B L T AGS AT Criminal Law
e - Division =
JA269.ZIP March 1992 Federal Tax Informatlon o By i
(UL ek oD I T o Seriest s 0 YJA310ZIP " <+ Octbber 1991 | Trial Counsel dnd Defense
. TERPUTRE Counsel Handbook, *
JA271.ZIP March 1992 Legal Assistance Office o TIAGSA Criminal Law
P nsie Z'T s Administration Guide SRO - , Division
JA272.Z1IP March 1992 Legal Assistance JA320.ZIP '+ i “October 1991 Semor Ofﬁcers Legal
IR I RT QTS Ll i Deploymént Guide ! ‘ o Onentauon Criminal Law
L GOTU LT Text b
JA273ZIP =~ March 1992 Legal Assistance
SRR “0 7 Living Wills Guide ¢ 1JAB30ZIP . October 1991 ! aNonJudJclal Punishment—
LR PGV LB o Programmed Instruction,
JA274ZIP . March1992 ~  Uniformed Services g b i T  TJAGSA Criminal
S U Rormer Spouses” <t el sl e ‘ -‘LawDivision™  *
e Protection Act —Qutline ' I TR L
, » + oy .. and References ., JA337.ZIP October 1991 Crimes and Defenses
T JA275ZIP " '° ‘March 1992  Model Tax Assistance ON HARD DRIVE
B Program H’f'ii‘w y © 0 ONLY.)
¥ JA276ZIP | March 1992" " Preventive Law Sériés N Ymsg zrp 'SJariuary 1990  Contract Law Year in
o O e Review—1989
JA285ZIP March 199% . Senior Officers’
St Legal Orientation Complete download instructions iwill be reprinted 'in future
r.editions of The Army Lawyer. Questions or suggestions
JA290ZIP,  March 1992 1. SJA Offjce Manager’s concerning :the availability of TTAGSA publications on the
e Handbook s i '~LAAWS.BBS should be sent to The Judge Advocate Gen-
. e eralls School, Literature and Publications Office, ATTN:
. JA296AZIP.  May 1990 ., .. Administrative and Civil ..  JAGS-DDL, Charlottesville, VA 22903-1781. For additional
' - " Law Handbook (1/6) information about.the LAAWS BBS, contact the system
0o : _ operator, SSG Mark Crumbley, at DSN 227-8655, or at the
o JA296B.ZIP May 1990 ' “Administrative and Civil - address:listed above for the LAAWS Project Management
- Law Handbook (2/6) Officer, - o

fendy Quotés for JATT and JAOAC for Academic Year 1992

Quotas for Judge Advocate Triennial Training (JATT) and

76

1o

H N P

* Guard and Reserve Affair‘syiterﬁ‘

Solgenla s AT RO SETE T TR Mo dn

V- Judge Advocate Guard and Reserve Affairs pgpartment
TJIAGSA

cod bt AEL AT Tl T
: the Judge Advocate Officers Advanced Course (JAOAC) for
academic year 1992 are available on ATRRS (Army Training
Requirements and Resource System). To qualify for JATT,
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you must be a United States Army Reserve judge advocate on
a court-martial trial team -court-martial defense team ora
military judge team "To qualrfy for JAOAC, you must be a
Reserve component Judge advocate, currently enrolled in the
advanced course, who has not completed any portron of the
military Jusnce subcourses (Phase II). Quotas are available
only through ATRRS the Army's automation system for the
allocation of tralmng spaces. If you are an Army Reservist in
a troop unit ora, National Guardsman, you should COntact your
training noncommrssmned officer to request a quota If you
are an rndrvndual moblllzatron augmentee or an individual
Ready ReserV1st you should contact the Army Reserve

he

Personnel Center, Judge Advocate General Personnel
Management Office at 1-800-325-4916 or (314) 538-3762.
When you request a quota, advise your point of contact that
the school code for The Judge Advocate General’s School
(TJAGSA) in ATRRS is 181. . The course number for JATT is
5F-F57 and the course number for JAOAC is SF-F55. The
class number for both JATI‘ and JAOAC is 092.

All quotas for courses at: TJAGSA now are avarlable
only through ATRRS. Do not call TJAGSA to obtain a
quota for any course, including JATT and JAOAC,
because TJAGSA cannot enter you into ATRRS.

CLE News

1 Resﬁdent Course Quotas

Attendance at resident CLE courses at The Judge Advocate
General’s School (TJAGSA) is restricted to those who have
been allocated student quotas. Quotas for T) AGSA CLE
courses are managed by means of the Army Trarmng
Requrrements and Resources System (ATRRS), the Army-
wide automated quota management system. The ATRRS
school code for TIAGSA is 181. If you do not have a
confirmed quota in ATRRS, you do not have a quota for a
TJAGSA CLE course, - Active duty service members must
obtain quotas through their directorates of trarnmg, or through
equivalent agencies. Reservists must obtain quotas through
their unit training offices or, if they are nonunit reservists,
through ARPERCEN, ATTN: DARP-OPS-JA, 9700 Page
Boulevard, St. Louis, MO 63132-5200. Army National Guard
personnel request quotas through their unit training .offices.

To verify a quota, ask your training office to provide you with
a screen print of the ATRRS R1 screen showing by name
reservations.

2. TIAGSACLE CourseSi:hedule
1992
1-5 June: 112th Senior Officers Legal Orientation (SF-F1).
8-10 June: 8th SJA Spouses’ Course (SF-F60).
8-12 June: 224 Staff Judge Advocate Coursé (5FF52)
15-26 June: JA'I'I‘ Team Trammg (5F-F57)

1526 June: JAOAC (Phase ID) (SF-F55).”

' 6-10July: 3d Legal Administrator’s Course (JA-SS0A1). |

 (SF-F47),

sl 8 10 July 23d Methods of InstructIon Course (SF-F70)
13 17 July UtS Army Claims Servrce Trarmng Seminar. '

13-17 July: 4th STARC JA Mobilization and Trammg
.Workshop. o ‘ .

R
15-17 July: Professional Recruiting 'I‘raining Seminar.
20 uly 25 September 128th Basic Course (5 27 -C20).
20-31 July 128th Contract Attorneys Course (SF-FIO)
3 August-14 May 93: 4lst Graduate Course (5-27-C22).
3-7.August: 51st La_tw of War Workshop (SF-F42).

10-14 August:

lﬁtb Criminal Law New Developments
Course (5F-F35) i ’

17-21 August: 3d Senior Legal NCO Management Course
(512-71D/E/40/50) Ve

24-28 August ll3th Semor Officers Legal Onentatlon

(5F-F1).

31 August-4 September: . 13th Operational Law Seminar

14-18 September: 9th Contract Claims, Litigation, and

Remedles Course (5F-F13).

: ‘3 Clvrlran Sponsored CLE Courses

Dot o August1992. o e

8-14: AAJE, Philosophical Ethics and Judicial
‘Decisionmaking in Criminal and Civil Trial Courts, Ogunquit,
m; 3 -ih v © g B ’ T4 B N » i .
[T P

o '
Py ' i
B Lo
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814 AATE Jqdlcm] 'Reésomng, Boulder, bo
"1114!" EST, Contradt Pric

" 16-21; “AAJE, Clear anid Persuasrve Wrmng for Appellate

Judges—lntroductory}’rogram ’Boulder, CO “‘ e

£t RS T b

16-21: AAJE, Clear and Persuasrve Wntmg for Appellate
Judges—Advanced Program Boulder CO -

T340 1 TSN SO RS S B T R S T E T u?",;"l;.m

5 18-19< ESI, Termmatrons, Seatﬂe WA TR R SEET

o i .
B o B FIE.

20: ESL, Protosts, Soatile, WA.
" 22-28:"AAJE, Literature and Law, Seattle, WA. "

22-28: AAJE, Advanced Constitutional Criminal Pro-
cedure, Seattle, WA.

24-28: ESI, Operating Practices in Contract Administra-
tion, San Diego, CA. ¢TI

For further-information .on;civilian courses, please contact
the institution offering the course. The addresses are listed in

the February 1992 issue of The Ammhy:Lawyer.! - - 11 7'j-7]
areaie s Lo oo ot oo AT g e D T

4. Mandatory Continuing Legal Education Jurisdictions
and Reporting Dates . ..

o e as e

. lurisdiction - - .:Reporting Month - 1. ;:
** Alabama 31 January annually
AOP-Arizona e o 15 July annually. b 7T
Arkansas 30 June annually
A% California ol 17 36 hours over -t L £
S . lhreeyears
Colorado 4+ 19V Aﬁy time ‘within threé-y
rAETE e o med -(ni
“Delaware “31 July 6renmally ,
*Florida Assigned morithly deadlines’
o T e d (YR e JONETY three years, { L
Georgia 31 January annually FTL R
Idaho 1 March every third ‘

L

30 August every thrrd yeer -

**Mrssrssrppr - 31 Deeember annually

i souri .. 31 July. annua]ly " ;;
“Momana, [ lMarehannuaIIY L ghenr
""Nevada " 1Marchannually -
New Mexico 30 days after program
**North Carolina” """~ 28 Februaryof =~
succeeding year
North Dakota 31 July annually
*Ohio Every two years by
31 January
oy yr~ **Oklahoma 15 February annually
s Oregon Anniversary of date of
birth—new admittees and
remstated members report
after an initial one yedr" -
e e _perrod, thereafterevery three
v “"*South Carolma 15 Ianuary annually A
J52 *Tennessee “ “'1'March annuatly ” :
0 Texgs . c L Lastdayofbirthmontlr[1 oo
";ﬁi4,l“,‘ [AVSN aﬁnually LT R R Y (10 A
Uh o0 +*31'December of second yer”
SRS i o ofadmrssron o o
5N “Yermont LTS Fuly every other year b jf‘f
P “Virginia " Y “30.lune annually Aeth
v Washxngton ’ " 31'January annually R
" West Vrrgmla 430 June every othet'! year 10-
' *Wisconsin - 20 January every other yéar
Lo ?)‘ 'Wyommg ‘T"Lh"""‘jk’ ‘301annuaryannually “'”'"":;
J W hE X e o

-~ FoE addresses ‘and’ detarled mformatlon see ‘the’ January
lrl992lssueofTheAnrzyLmrvyer *r'*-’ T

PN SRR A N Y

*Mﬂrtary exempt
**Military must declare exempuon

noircineit) tenacl ernetn ) iranniversary.of admission . b s Y Y P ED ALY LT
Y RN
, n ¥ o v P I:‘“E
I | “\1 ,’; §{(,"1-:,: ! 1 1 {
bon e RIS WD ot - . - e
N . i RN i e ! lu'.t'. o N Ol("
Current Materlal of Interest , L o
r.;lv‘ [ j‘ ot l’",-; By g (4 F NI :J! F “rL ‘A T P ! [ I ! g -

1. TJAGSA Materials 'Available Through Defense

TCChmcal Information Center o
'lql N RS R TR ¢ Ere N x"

ey
O )

g
" Each 'year “TTAGSA publlshes deskbooks ‘and matefials tb

support resident instruction. Much of this material is useful to
judge advocates and government civilian attomeys who are

"MAY 1092 THE ARMY LAWY

78

unable to attend'Gouirses ‘in their practice areas” Thé School
receives many requests each year for these aterials, Because
the distribution of ‘these’ matenals is ot Within the S¢hool’s
mrssron TJ{\GSA does not have thei resources To provrde
thésé publications. - e

\Il
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To provide another avenue of availability, some of this
material is being made available through the Defense
Technical Information Center (DTIC). An office may obtain
this material in two ways. The first is to get it through a user
library on the mstallanon Most technical and school libraries
are DTIC “users If they are school” libranes. they may be
free users.’ The second way is for the office or organization to
become a govemrhent user' ’Govemment agency users pay
five dollars per hard copy for reports of 1-100 pages and
seven bents for each addntional page over 100, or ninety-five
cents per fiche copy. Overseas users may obtain one copy of
a report at no charge. ' "The necessary mformauon and forms to
become regxstered as a user may be requested from: Defense
Technical’ Informatlon Center, Cameron Station, Alexandria,
VA 22314-6145, telephone (202) 274- 7633 AUTOVON 284-
7633

ane'registered, an office or other organization may open a
deposit account with the National Technical Information
Service to'facilitate ordering materials. Information
concerning this procedure will be provrded when a request for
user status is submitted.

Users are provided biweekly and cumulative indices. These
md1ces are classified as a single confidential document and
mailed only to those DTIC users whose organizations have a
facility clearance This will not affect the ability of organi-

zations to become DTIC users, nor ‘will it affect the ordering’

of TIAGSA pubhcanons through DTIC. All TIAGSA

pubhcatrons are unclassified and the relevant ordering infor- '

mation, such as DTIC numbers and utles. will be published in
The Army Lawyer. The following TIAGSA publications are
available through DTIC. The nine character identifier begin-

ning with the letters AD are numbers assigned by DTIC and

must be used when ordenng pubhcauons

- Contract Law

AD A239203  Government Contract Law Deskbook vol.
o 1/JA-505-1-91 (332 pgs).

AD A239204 Government Contract Law Deskbook, vol.

o . - 2fJA- 505-2-91 (276 PES).

AD B144679 - Fiscal Law Course Deskbook/JA 506-90

(270 pgs)-

Legal Assrstance

ADB092128  USAREUR Legal Assistance Handbook/
SRR “JAGS- ADA 85 5. (315 pgs)

AD B147390  Legal Assnstance Gmde Real Property/

' ' JA-261-90 (294 pgs).

- Legal Assistance Guide: Office Directory/

AD B147096 ,
S JA-267-90 (178 pgs).

AD A237433
N X "Instruclion/JA-281-9lR(50pgs).

AD B147389

‘AD A230618

AD A241652

AD B156056

AD A241255

*AD A246280

*AD A245381

ER Y

AD A199644

v lar

AD A239554

Y SE R R

AD A239202:

AD'A236851 '

AD A228272 |

AD A244874

*AD A244032

i 4

" AD A236663

‘Legal Assistance Guide: Notarial/

JA-268-90 (134 pgs)

Legal Assrslance Prevenuve Law Senes/
J A-276-90 (200 pgs)

Legal Assistance Gutde Soldxers and

. Sailors’ Civil Relief Act/JA-260-91 (73 pEs).

Lega] Assxstance Wllls Gulde/

J A-262-9l (474 pgs)
v
Family Law Gurdel] A 263-91 (711 pgs)

- Office Administration Guide/
JA 271-91:(222 pgs).

Legal ‘Assistance:’ Living Wills Guide/

“JA-273-91 (171 pgs).

‘Model Tax Assistance Guide/ @

«JA 275-91 (66 pgs).

Consumer Law Guide/JA 265-92 (518 pgs).

~ Tax Information Series/JA 269/92 (264 pgs).

Admimstratwe and le Law

The Staff Judge Advocate Office Manager s

 Handbook/ACIL-ST-290.

Defenswe Federal Litigation/

" TA-200(91) (838 pgs).

Reports bf Sur\tey‘ and Line of Duty

Determinations/JA 231-91 (91 pgs).’

Gov}erhment Information Pract'iccs/
JA-235(91) (324 pgs).

AR 15-6 Ihvestigalionsf 'Prograhtmed ’

Labor Law

Law of Federa] Employment/
JA-210-91 (484 pgs).

:‘v-The Law of Federal Labor-Management
Relations/JA-211-91 (487 pgs).

Developments, Doctrme & Literature

" ADBI24193. Military Crtauon/JAGS-DD-SS 1 (37 pgs.)
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Viphiro®! whind coCriminalLaw 5.0 T8 4F,
(oo BEDYGAE 0041

AD B100212

6102 ver ) oeiinavoJAGS-ADC/86-1:(88 pEs). T4 (A

‘Reserve Component Criminal Law PEs/ iz

smor viifThe units below, are-authorized publica-
1if1 rljons:a’ocountswith the USAPDC. :j fri cin:

vant coito ol ((OTTCD e notnmaote L ’

o0 aise, (@D Acaye.Army. v U L l‘,,'

S I

L2nr CODY (7 T4 + b Lik@), Units; orgamzqd Jinder a. PAC

AD Bl35506 Criminal Law Deskbook Crimes & ot iyt o PACthat, supports battalion-size unifs
Farn 'y ‘_‘;, 17 ot hDefenses/TAGS- ADC 89-1°(205 pgs). Ve ey, Will request. cppsohdated pul;)lu;anonsﬂ |
{ V) i aﬂ BT DT ey e -, account | for. the\enqre bat:talxon except when i
ADB137070 Criminal Law, Unauthonzed Absences/ Booaar o () Jtsubordmate qms .An the battalxon are ..
\-ig?) o1FAGS-ADCHB9-3 (87 pgs). 152 .- el . 'geographtcally remote 10 estabhsb an. .
e MUk T0-SRT.4 1 ey nisaccount, the f’AC wxll }forwa.rd a DA Foml N
AD B140529  Criminal Law, Nonjudicial Punishment/ .12-R (Request for Estabhshment Of a .

w4 LIV) [0-62C AUAGS-ADC-89-4(43 pgs)i:bCa 1 Sy

AD A236860 > r:-Senior Officers Legal Orientationf /. R

(AA320-914254 pgs).

\'‘ADB140543L vi.Trial.Counsél & Defense Counsel .

(Handbbok/JA'310-91 (448 pgs).
AD A233621'> soiUnited Statés AttorneyProseéutors/ -y
1A-338-91 (331 pgs).
(e B Cv 2ol AL 1} Calabl A QA"
((3 : - b l{eserve Affalrs o d
RRLR LS ‘t"‘

AD 13135361 Reserve Component JAGS Pefsotinel

Policies Handbook/JAGS-GRA-89-1 (188 pgs).

The followmg éiD publlcauon also is avallable through' i

D:gxlo’ 1 IJH )o tbé sobol Nt |

AD A145966 - 'GSACIDC Path 555 8, Criminal
Vi ‘;nvesugauons, iolation of ,theU Cin
s '“( "‘Ecor)om c !Irxvestlgaﬁons 50 pgs)
Those ordepng pubhcanons are remmded ,t{lat th?y are for
govemment use only (q CGa9.

*Indlcates new pubhoauon or revrsed edm

A RNEES LA RS DN RREH B it

RV O O S0

T

e G,

Lol )

B A A

2 Regulatlons & Pamphlets
: - vl nATRA 0 EEMNONA Y,

a.! Obtammg Manuals for:Courts-Martial, DA Pams, Army
Regulations, Field Manuals, and Training Circulars.

S RS TIEA

(1) The U.S. Army Publications Distribution Center at
Baltimore stocks and distributes DA publications and blank
forms that have "A_rmy&wide use. Jts addressisz s (4

. SN RSN AL
Commander
S Army Publications DisuibutionLClentcr
128(1) Eastern Bhvd. 1527
Baltimore, MD 21220-2896

+€2) . Lnits:must :have publications accounts to use any
part of the publications distribution system. The following

( ==y eXtract from -AR/25-30 is provided to assist@Active, Reserve,\ 567

and National Guard units.

AR ¥ Hi

-

Doy o Bhoalb wena oo ong i ooy oo ai e

Venooon's inBaltimore::

o ?ﬁbhcanons Acpount) and supporung DA B
.- 12-series forms through their DCSIM or ¢
--DOIM, as -appropriate, to the Baltimore ,
"USAPDC, 2800 Eastern Boulevard,. . o
Baltimore, MD 21220-2896. The PAC will
-y ,Lmanage all: accounts established for the
ir1 1. battalion it supports. . (Instrucnons for.the .
, ,I use of DA, 12; series | forms atrd a repro-
dllClb:le .copy.of the f forms appear in DA
“Pam 25-33.) e e

{b), IUmts not orgamzed under]a
}PAC Unﬁs'mat are, detachmem size and .

pstabhsh an acc m these umts w111, su'b
aDA, Form 12- lg ang supporl.mg DA” 12-
series forms hrough thenr DCSIM or”
f}E M, as appropnate “to ihe ‘Baitimore r

SAPb? 2800 asternl bou’levard
aIUmore,M'D 21220-2896

Ty Staff sections” of FoAs,

MACO?vlsl“instdlla ion’s, and’ éombat
divisions. 'These 'staff sections may
establish a single account for each major
staff element. To establish an account,
these uriits will follow the procedure in (b)
bove

,.:7\"'

2 (i:L

' (2) *ARNG units that dre company size
to State adjutants general. To establish an

- Avodd a¢gbunt, these units will submit @ DA"Form.

12-R. and supporting DA"12-series forms

. _ through their State adjutants general to the

UP-L W Baltimote "USAPDC, 2800 ¢ Edstern
Boulevard, Baltimére, MD21220-2896.

(3) USAR units that are company size
and above iand ‘staff sections from division
level and above. To establish an account,

1. -} -these units willisibmit a DA Form: 12:R and.
supporting DA 12-series forms through their
supporting installation and CONUSA to the

JUSAPDC,: 2800 rEastern

Boulevard, Baltimore, MD.'21220-2896.

il ) ROTC: elements, 1 To:establish an
account, RQTC regions will submit a DA
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Form 12-R and supporting :DA'12-series gl
forms through their supporting installation ’
and TRADOC ‘DCSIM to the ‘Baltimore
USAPDC, 2800 Eastern Boulevard,

_ Balt1more, MD 21220-2896 Senior and
*"junior ROTC umts will submxt a DA Form
‘12-R and suppornng DA 12 -series forms
through their supporting installation,

_regional headquarters, and TRADOC
"DCSIM to the Baltimore USAPDC 2800
Eastern Boulevard, Balumore, MD 21220-
2896. b G

~Units not described in:[the paragraphs]

above also may be authorized accounts. To

establish accounts, these units must send

their requests through their DCSIM or

- DOIM; as appropriate, to Commander,

USAPPC, ATTN: ASQZ-NV Alexandna
"VA 22331-0302.

N_umm‘ IR | | " PDate
RESTAET RS O B L ITE H IR S ARSI S AREE
BRI AR690 900 - " Civilian Personnel, - “{ . 31 Dec 91
it T IntenmChange 101 o
BTN HE ;
AR 735-17 Accounung for lerary 21 Nov 91
Matenals
SRRV BT A
CIR 91-1 The Army Farmly Acuon 26 Dec 91
P hoosasenn JPlanV]IIandIX o '
¥ Jomt Federal Travel -1 Feb 92
Regulanons, Change 62

3. TJAGSA Informatlon Management Items

cavhaeloaat oo

. a,.“Each member of the staff and faculty at The Judge

T fAdVOcate General's ‘School (TJAGSA) has access to the

 Specific instructions for establishing ¢

initial dxsmbumn requrrements appear in
DAPam25-33. '

If your umt does not have a copy of DA Pam 25-33, you

may request one by calling the Baltimore USAPDC at-

(301) 671-4335.
R RT3 o0
(3) Units that have established initial distribution
requirements will receive copies of new, revised, and changed
publications as soon as they are pnmed

LR

initial distribution list ¢an requisition pu“blrcanons using DA
Form 4569. All DA Form 4569 requests will be sent to the
Baltimore USAPDC, 2800 Eastern Boulevard, Baltimore, MD
21220-2896:" This office may be reached at (301) 6714335,

(5) Civilians can obtain DA‘PamLs’th‘rough the National
Technical Information Service (NTIS), 5285 Port Royal Road,
Springfield, Vlrglma 22161 They can be reached at (703)
487-4684. s T e T

"7 (6) Navy, Afr-Force, and Marine JAGs'can request up to
ten copies of DA Pams by writing to U.S. Army Publications
Distribution Center, ATTN: DAIM-APC-BD, 2800 Eastern
Boulevard,: Balumore. MD 21220 2896 Telephone (301)
671-4335. : RUENRE

"b.’ Listed bélow are’ new pubhcahons and changes to
existing publications.

Number I].ﬂ.ﬁ S AT I S Date S
AR 135-156 Personnel Managementof  25Jan92
General Officers

"MAY 1992 THE ARMY LAWYER 1 DA PAM 27-50-234 o

Defense ‘Data Nétwork (DDN) for electronic maili (e-mail).
To pass information to someone at TJAGSA, or to obtain an

.+ e-mail address for someone at TJAGSA a DDN user should

i"'send an'e-mail message to:

‘postmasler@_]agsz Jag v1rg1ma edu

xThe TJAGSA Automatlon Management Officer also is
- compiling a list of JAG Corps e-mail addresses.  If you have
an account accessible through either DDN or PROFS
(TRADOC system) please send’a message containing your e-
mail address to the postmaster address for DDN, or to
“crankc(lee)” for PROFS

Vi FE SR S S

(4) Units that requlre pubhcatmns that are not on thelr‘ ol

b ‘Personnel desmng 10 reach someone at TJ AGSA via
autovon should dial 2747115 to ‘get the ‘TJAGSA
receptionist; then ask for the extensron of the office you wish
to reach. T I [P

c. Pe‘r"sb‘nn‘el having access:to FTS 2000 can reach
TIAGSA by dialing 924-6300 for the receptionist or 924-6-
plus the thfee-digit extension you warit to reach.

1d.»The. Judge Advocate General’s 'School also has a toll-
free telephone number. -To call TIAGSA, dial 1-800-552-
3978.
AR T PV TS A POl O G SR AT
e. A recent addmon 1o the Videotape Library at The J udge
‘Advocate Gerieral’s Schocl is'a tape entitled “Professional
Responsibility for the Army Lawyer.” This three-part tape
discusses the ethical responsibilities of Army lawyers, civilian
lawyers who work under the disciplinary authority of The
Judge ‘Advocate General, and civilian lawyers who appear
before military tribunals. ‘Among the topics covered are
conflicts of interest, lawyer-client confidentiality, perjury, trial
:publicity, handling evidenceor contraband, obligations to

¢+v:third* partiés, duties of ‘subordinates and supervisors,iand the

procedures for reporting and investigating ethical complaints.
Each part is approximately forty-five minutes long.
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«»To obtain copies of this tape, please send blanktapes to The CES I Words & Phrases (90 vol set) fr:

Judge Advocate General's School, U.S. Army, ATTN: ISR o
[t JAGS-IM-V, Charlottesville, VA 22903-1781. ‘Tapes are . Amencan LaW RCPOI’IS S
dubbed at standard speed only, so please send enough blank . '; e ' :‘,x i
tapes to cover all three parts of this title. TR 2d SCT (100 V01 set) :

OwelT i e e g CILEET it e AC 2‘1 Later Case Service (17 V°1 set)
o ot 1, Word Index 10 Annotations (3 yol set)

\,‘,,_,Zdhset (voIs 1-100 Digest). .,

5. The Army Law Lrbrary System A

{0 of Lo 0 e LA [-16 5500 T
a. With the closure and realignment of many Army
installations, the Army Law Library System (ALLS) has 5 PR
< ~become the pointiof contact for redistributionof ‘materials Corpus Juris Secundum (1 52 vd’ll’gét)

contained 'in law libraries: on those installations. The Army

Lawyer will continue to publish lists of law library materials forto Cyclopelha of Tna] Practlce, 2ded

made available as a result of base closures. Law librarians v

having resources available for redistribution ‘should contact b ‘Bouv1er S Law chnonary. 3d ed

Ms. Helena Daidone, JALS-DDS, The Judge Advocate vl SRS

-General’s School, U.S. Army, Charlottesville, VA 22903- REUIEE Roberts D1cu0nary of Indusmal Relatlons

,, Bender s Uniform Commerc1a1 Code Serv-
j1ceForms &Procedures o

‘ rn ¢! «1781. Telephone numbers are autovon 274-7115, vext 394, RIS
(e commercral (804) 972-6394 or fax (804) 972-6386. - Federal Cnmmal Tnal Pracuce, 3d ed
N (!?,‘if"l' 1 . oy R TOTINE I B "i' ey H

Pisets 1 by The followmg materials have: been declared excess and (112 Mpdem Federal Practice Digest (84 vol. set)

are available for redistribution.  Please contact ‘the libraries e
directly at the addresses provrded below " Goodrich on Confhct Of f,aws AL
Vi Law & Tactics in Jury Trials (6 vol. set
1. Mr Frank Conway, lerary Techn1c1an San - 70 el s v m ury o s( b se)
¢i ¢z« Francisco District; Corps of Engineers, 211 Main Street, San 1/ - ' I aw of Modem Commercra] Pracu'e, ¥
M ,Franc1sco, CA 94105-1905 telephone (415)744-3275. AN
ST Cordype L S A (R U ID R O MantalProperty
L T FederalReporteer,vols 1499 ot Joiad boosibiden oond ot N‘m:” (? j
el nl » Federal Supplement vols 1-399 T SN P ProofofFacts (30 vol set) b s
) s e S RIS IPISEEE R LLENE
2. Mrs. Margaret D. Albln Properly Acct Officer, PfOSSCl' on TOﬂS |
» Nashville District, Corps -of Englneers P O.:Box 1070 dE e ! 4
Nashvﬂ]e TN37202-1070 U e TR ,,:i‘,,Reld sBranson Instmcuons to Junes (7 vol.:
ﬁr,.;;.‘ I ‘ pecino o e i set)- ., S w0 S e
Code of Federal Regalations e i"Wharton s Cnmmal Law 14m ed (@vol. set) |
dneot e ' .. Vol.:1.(1922) through vol. 25.(1946) . Canal Zo
D i . Vol.26 (1947) through vol. 49 (1970) b e oA ZopeCode e 4y
.m xVol.50(1971)t11roughvol 68 (1989) - T et R R aam K e Tl
S g wnd <0 3 Index Digest Decisions of the Comptroller . The Defendant’s Rights

- 2i000 -0 1 i General of the United States:. .o 2
ST Defendmg & Prosecuung :Federal Cnmmal

July 1, 1921 to June 39, 1967 Cases‘ N RIS R RN S I (OF EHER

cot e e sk July: 1,1971 to Sept 30,1976 : \;&: FENSy ST PATES L T
ERERRIEY i im Octl 1976 to- Sept 30 1981 NIDIINGES Dlgcst of the ?Demsrons of the Army Board“
o TRRTT : ) of Contract Appeals, vols. 42-50 FrTL Ty
Gl g,‘UmtedStatesCourtofClarmsReports il
SO R [N Y ' BN T T ! ¢l oesongly Fais MCCOImle § Ha,ndbOOk Of The Law Of
i G Vol 180 through vol 183, ~dated< Evidence, 2d ed. SRS NS NNIOR
ﬂf}:‘.v ;-‘,. cxoening 1967&.1?68. On L L ‘«' “ Military Evidence
RIS I o 7 -,’ FTE REEUILIN E S PO R S TS ] TN
s 3, Staff Judge Advocate US Army South, !Atm Ccw2 g Model Code of Evidence
01 ki :Doheny;: Fort Clayton Panama fax 287-6345 telephone
..as‘;:x;l 287-6412 Pl Lo g A T pee Doput g8 Federa.lCnmmalTnals RN
' A R R T AR ;@,“.:.';i‘s”z EAUDIN TG R S
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4,. Staff Judge Advocate, U.S. Central Command, Attn: . .
MSgt Frederick, MacDill Air Force Base, FL. 33608-7001;
telephone: (813) 830-6422.

Corpus Juris Secundum
Family Law Reporter
Military Justice Citations
U.S. Citations Cases
U.S. Law Week

U.S. Supreme Court Digest

Uss upreme Complges( Anno:a[ed e e i

7+ ULS. Supreme Court Reports

5. Staff Judge Advocate, HQ 5th U.S. Army & Fort Sam
Houston, Attn:. SGM Frances L. Black, Fort.Sam Houston, .. . ... .
TX 78234-7000; telephone: DSN 471-1515, commercial:
(512) 221-1515.

Bouvier’s Law Dictionary (2 copies)

Corpus Juris Secundum/American Law
Books (156)

Court-Martial Reports (52)

Decisions of the Comptroller General of the
United States (7)

Modern Legal Forms (20)

National Highway Carriers Directory Inc.
3

Shepard’s Southwestern Reporter Citations
(6 vols.)

Texas Edition: Southwestern Reporter 2d . . ... ..
82)

Texas Juris (10) o

Texas Jurisprudence (77)2 e

Texas Law Finder 1984-91 (6)

U.S. Law Week (31) R
U.S. Code of Congressional Servxces(lO) ir ‘; : | nr

U.S. Code, Congressional & Adrmmstraﬂve e
News (paper) (100) ‘ T

USCMA.(22)

b

6. Staff Judge Advocate, HQ, USAREUR, A'f‘TN:
Christine Nelson—OJA Information Management Office,
Unit 29351, APO AE 09014, ETS 370-8123/6655. ’

Wéinstein’s Evidence (vbis. 1-5,’ Indéx & ‘
Table of Cases)
American Jurisprudence 2d

Vols. 1-82

Table of Statutes & Cases Cited
New Topic Service (3 vols.)
General Index (A-Z)

Military Rules of Evidence Manual (4
copies & 1989 cumulative supplement)

Federal Rules of Evidence Manual (2 vols.
& Feb. 1985 supplement)

Digest Annotated and Digested Opinions (2
vols.)

West's Federal Practice Digest 2d

Shepard’s Texas Citations (4 vols.) Jan.-Aug. 1983
Mar, & Aug. 1984
Texas Digest (65) Jan.-Dec. 1986
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